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Miscellaneous casualty insurance – “hole-in-one” contests – are properly the subject of insurance under Alabama law.





Dear Commissioner Parsons:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Insurance.








QUESTION





	Is the loss, damage, or liability sustained by the sponsor, organizer, or other entity con�ducting a long-odds contest based, at least in part, on the athletic skill of the participant (such as a “hole-in-one contest”) “properly the subject of insurance” as that phrase is used in section 27-5-6(14) of the Code of Alabama?








FACTS AND ANALYSIS





	The Code of Alabama defines the term “insurance” as a “contract whereby one undertakes to indemnify another or pay or provide a speci�fied amount of benefit upon determinable contingencies.”  Ala. Code § 27-1-2(1) (1998).  Section 27-5-6 of the Code sets forth the different types of casualty insurance that can be sold in this state. “Miscellaneous” casualty insurance is defined as “[i]nsurance against any other kind of loss, damage, or liability properly, [sic] a subject of insurance and not within any other kind of insurance as defined by this chapter.”  Ala. Code § 27-5-6(14) (1998).





	In the situation presented by your request for this opinion, the entity offering assurance agrees to indemnify the sponsor of the contest for any loss it sustains (i.e., the cost of the prize awarded) upon the occurrence of a determinable contingency (completion of the act required to claim the prize).  This transaction clearly qualifies as “insurance” as that term is defined by Alabama law.  Further, because the type of cover�age that is the subject of your question does not fall within any of the other kinds of insurance defined in chapter 5 of title 27 of the Code of Alabama, it would be classified as “miscellaneous” casualty insurance.  The nature of the transaction being assured, however, gives rise to the question of whether such an event is “properly, [sic] the subject of insur�ance” as that term is used in the definition of miscellaneous casualty insurance.  If the event for which assurance is sought is a wager or con�stitutes gambling, it is not properly the subject of insurance.  If the event assured is a valid contract, however, it is properly the subject of insur�ance.





	The formation of a valid contract requires an offer, acceptance of the offer, consideration to support the agreement, and mutual assent to the contract’s essential terms.  Strength v. Alabama Dep’t of Finance, 622 So. 2d 1283, 1289 (1993).  Consideration to support contract formation is pre�sent where there is an act, a forbearance, a detriment, destruction of a legal right, or a return promise bargained-for and given in exchange for the promise to be enforced.  Kelsoe v. International Wood Prod., 588 So. 2d 877, 878 (Ala. 1991).  In the ordinary or common “wager” or wagering agreement, each of the parties “puts up” or “stakes” property (usually money).  The parties agree that, depending on the outcome of some con�tingency beyond their control, one or the other of them will receive the entire sum staked.  Because one party or the other wins the entire stake, and because the occurrence of the condition that determines performance is entirely outside the control of the parties, there is no exchange of con�sideration, either in the form of property or performances.  With no con�sideration, there is no contract.  14 Williston on Contracts § 17:1 (4th ed. 2000).  Because a wager does not constitute a valid contract, it would not be a proper subject for insurance under Alabama law.





	An agreement to award a prize to the winner of a competition is not a wager provided the party offering the prize does not compete in the contest and further provided that the funds paid by participants to enter the contest do not make up the prize to be awarded.  In a competition, the offeror agrees to award a prize if the contestant is able to perform a cer�tain act.  Such a transaction is a unilateral contract in which the offer (the award of a prize) is accepted by completing the required act.  The award of the prize differs from a wager because the offeror has no chance to gain back the thing offered, thereby assuring there will be a bargained-for exchange of consideration (the prize for the completed act).  14 Wil�liston on Contracts § 17:6 (4th ed. 2000).  If the event’s sponsor par�ticipates in the contest, there would be no agreed exchange of perform�ances because the sponsor/promisor would not have to award the prize if he wins, while the other contestants must render full performance regard�less of whether the sponsor/promisor wins.  In this situation, the agree�ment is a wager, and it is not enforceable.  Chenard v. Marcel Motors, 387 A. 2d 596, 601 (Maine 1978).  Similarly, where entry fees divided among the contestants serve as the prize, there is no consideration from the event’s sponsor, so there is no enforceable contract.  At least a major�ity of decisions from other jurisdictions considering this issue have determined that such contests are valid unilateral contracts, not wagering agreements.  See Cobaugh v. Klick-Lewis, 561 A. 2d 1248 (Penn. 1989); Chenard v. Marcel Motors, 387 A. 2d 596 (Maine 1978); Las Vegas Hacienda v. Gibson, 359 P. 2d 85 (Nev. 1961).





	It also appears that the transaction that is the subject of your ques�tion does not qualify as “gambling” as that term is defined by this state’s statutes.  The Code of Alabama provides that a person engages in “gam�bling” if “he stakes or risks something of value upon the outcome of a contest of chance or a future contingent event not under his control or influence, upon an agreement or understanding that he or someone else will receive something of value in the event of a certain outcome.”  Ala. Code §13A-12-20(4) (1994).  The participant in a hole-in-one contest does not “stake or risk” anything of value in an effort to win the prize offered by the participant.  The only charge to the participant is the entry fee paid for the right to enter and play in the tournament.  This “loss,” if it can be so characterized, is sustained prior to the event for which the prize is awarded and is sustained regardless of whether the participant successfully completes the act that gives rise to an award of the prize.  Because the participant does not stake or risk something of value, this activity is not gambling.





	It should also be noted that a hole-in-one contest does not meet the well-established criteria to be a “lottery,” which would be illegal under Alabama’s Constitution.  The Alabama Supreme Court has previously held that a lottery consists of three elements:





(1) a prize 


(2) awarded by chance


(3) for a consideration





See Opinion of the Justices, 397 So. 2d 546 (1981).  This Office has pre�viously considered contests where the game is one of chance and where a prize is awarded.  In some instances, the games involved were deemed not to be lotteries.  This Office reasoned that there was no consideration, an essential element of a lottery, where the player could obtain a game piece without any purchase being required.  See Opinion to Honorable Robert B. Leavell, Administrator, Alabama Alcoholic Beverage Control Board, dated October 29, 1998, A.G. No. 99-00028.  In that opinion, this Office concluded that:





As a general statement of law, the elements of a lottery are prize, awarded by chance, and for consideration.  Pepsi Cola Bottling v. Coca Cola Bottling, 534 So. 2d 295, 296 (Ala. 1988).  The Phone Card plan proposed satisfies the elements of prize and award by chance.  A plan that offers game pieces in con�junction with the purchase of a product, like the Phone Card plan proposed, must also provide for free distribution of game pieces or it will be deemed a lottery.  Id. at 297.  As this Office explained in an opinion to one of your prede�cessors, “One must be able to obtain scratch and win cards without being required to purchase [the product] in order to eliminate the element of consid�eration.”  Opinion of the Attorney General to the Honorable Freddie D. Day, dated July 20, 1994, A.G. No. 94-00249.





Id.  





Under the facts presented in your letter, consideration exists because players are required to pay an entry fee to play.  Unlike the facts considered in the opinions discussed above, however, the prizes are awarded based on the player’s skill.  Because the element of chance is missing, there is no lottery in this instance.








CONCLUSION





	“Hole-in-one” contests are “properly the subject of insurance” as that phrase is used in section 27-5-6(14) of the Code of Alabama.  Poli�cies insuring the risk of sponsors of such events or contests are, therefore, policies for “miscellaneous casualty insurance.”  Id.





	I hope this sufficiently answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





						Sincerely,





						BILL PRYOR


						Attorney General


						By:











						CAROL JEAN SMITH


				Chief, Opinions Division
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