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Honorable Adrian T. Johns

Baldwin County Judge of Probate

P.O. Box 459

Bay Minette, AL  36507

Uniform Electronic Transactions Act – Probate Judge – Records - Baldwin County

The official record for the county probate office may be maintained through a digital imaging system in accordance with Title 8 Chapter 1A of the Code of Alabama and all other applicable state and local standards.

Dear Judge Johns:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Under the Uniform Electronic Transaction Act, sections 8-1A-1 through 8-1A-19 of the Code of Ala-bama, may a probate judge discontinue keeping the official record on microfilming instruments, as required by Act No. 77-761, and maintain the official record through a digital imaging system?

FACTS AND ANALYSIS


Act No. 77-761 requires the county commission or like governing body to provide for an “improved indexing and recording system in the probate office of the county.” 1977 Ala. Acts No. 77-761, 1308.  The Act defines an improved in-dexing and recording system as:


[A] system of indexing and recording  real pro-perty instruments, miscellaneous instruments, and per-sonal property instruments in the probate office and in the discretion of the governing body of the county . . . consist[ing] of . . . microphotographed copies . . . [and] equipment necessary and suitable to prepare and con-tain the microphotographed records . . . .

Id. at 1307.  The Act also states that the “microphotograpic copies of all instru-ments and records provided herein to be micorphotographed shall constitute the official record.” Id. at 1309.  A recent Alabama Act supplements the 1977 Act.  The Uniform Electronic Transactions Act (UET) states:

(a) If a law requires that a record be retained, the require-ment is satisfied by retaining an electronic record of the information in the record which meets the following requirements:

(1) Accurately reflects the information set forth in the record as it was first generated in final form as an electronic record or otherwise.

(2) Remains accessible for later reference.

ALA. CODE § 8-1A-12 (Supp. 2001).


The Alabama Supreme Court has held that a fundamental rule of construc-tion is to ascertain and give effect to the intent of the Legislature in enacting the statute. Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  It is clear from the language of the 1977 act that the Legislature intended to provide for an ad-vance in the technology of the record keeping practices of the probate courts.  This intent can also be seen in the UET.  The Supreme Court also stated that provisions are to be construed together “in favor of each other to form one har-monious plan and give uniformity to the law,” if it is possible to do so. Ex parte Coffee County Comm’n, 583 So. 2d 985, 988 (Ala. 1991).  The UET provides that the requirements of other laws will be met for recording as long as the re-cord “accurately reflects the information set forth in the record as it was first generated,” and it “remains accessible for later reference.” ALA. CODE § 8-1A-12 (Supp. 2001).  Therefore, it is the opinion of this Office that the official record for the county probate office may be maintained through a digital imag-ing system in accordance with Title 8 Chapter 1A of the Code of Alabama and all other applicable state and local standards.


It should be noted that the UET also states:


This section does not preclude the State Records Commission, Local Government Records Commission, or other governmental agency of this state from speci-fying additional requirements for the retention by the agency of a record subject to the agency’s jurisdiction.  The State Records Commission and the Local Govern-mental Records Commission may promulgate records retention standards for state and local government agencies to follow in compliance with this chapter.

ALA. CODE § 8-1A-12 (Supp. 2001).  The requirements of the State and Local Government Records Commissions should be met as well as those of the UET.  This information is accessible through the Department of Archives website at www.archives.state.al.us.

CONCLUSION


The official record for the county probate office may be maintained through a digital imaging system in accordance with Title 8 Chapter 1A of the Code of Alabama and all other applicable state and local standards.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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