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Honorable Betty Brewer

Cullman County Judge of Probate

P.O. Box 970

Cullman, AL  35056-0970

County Commissioners – Engineers – Counties - County Engineers – County Commissions – Associate County Commissioners – Cullman County

The Cullman County Commission has the authority to approve and di​rect the duties and activities of the county engineer, while the associate commissioners have the responsibil​ity to ensure that the county engineer has performed his duties in the commissioners’ respective divisions.

The Cullman County Commission could, but is not required to by the acts, establish separate budgets, equipment, and supplies for the separate divisions, but the commis​sion does not have the authority to employ more than one county engi​neer.

The county engineer, and not the as​sociate commissioner, has the duty, as directed by the county commis​sion, to oversee the day-to-day op​erations of maintenance and construction of Cullman County public roads, highways, bridges, and ferries.

Dear Judge Brewer:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Does the Cullman County Commission, as a whole, have the authority to direct and approve the duties of the county engineer, and does Act Nos. 84-600 and 84-628 require each district to be operated separate and apart from one another, thus requiring separate budgets, equipment, sup​plies, and separate county engineers?

FACTS AND ANALYSIS


Section 11-6-3 of the Code of Alabama states that the duties of a county engineer are “subject to the approval and direction of the county commission.” ALA. CODE § 11-6-3 (1989).  Act No. 79-487 also states that the county engineer must perform his duties subject to the approval and direction of the county commission.  Id. at § 10, 899.  The act stipu​lates that the Cullman County Commission is “solely responsible for the construction, repair, and maintenance of the roads and bridges in the county,” and the commission “shall perform all the duties and services and shall exercise all the powers and authority with respect to construc​tion, repair and maintenance of county roads and bridges . . . .” 1979 Ala. Acts No. 79-487, 898, § 2.  The act also establishes that the Cullman County Commission “shall employ a county engineer . . . . and such engi​neer shall devote his entire time and attention to the maintenance and construction of the Cullman County public roads, highways, bridges, and ferries . . . .” Id. at § 8.


The 1979 Act has been altered by Act No. 84-600 and Act No. 84-628, both of which state:


The associate commissioner elected from the Eastern sector of the county shall be respon​sible for maintenance and construction of county roads situated to the East of U.S. Highway 31, Alabama Highway 69 and Interstate Highway 65 as such highways intersect and the county from North to South into Eastern and Western sectors.  The other associate commissioner shall be re​sponsible for the maintenance and construction of those county roads situated in such Western sector as bounded from North to South by the aforementioned state and federal highways.

1984 Ala. Acts No. 84-600, 1235-36, 1984 Ala. Acts No. 84-628, 1279.  These acts repealed only the portions of Act No. 79-487 that were in con​flict with the later acts.  See opinion issued to Honorable Tom Burleson, Cullman County Probate Judge, dated September 22, 2000, A.G. No. 2000-248 (provisions of local act that provided for Cullman County road system to be maintained on a unit system were repealed and replaced by subsequent local law).


Rules of statutory construction require that the acts must be con​strued in harmony with each other, insofar as practical. Kinard v. Jordan, 646 So. 2d 1380, 1383 (Ala. 1994).  These rules also hold that, without clear reason, these acts should not be read to attribute to the lawmakers a purpose to enact two closely related statutes, one of which tends to defeat the policy of the other. Ginsberg v. Union Cent. Life Ins. Co., 240 Ala. 299, 198 So. 855, 858 (1940).  The Alabama Supreme Court stated:


It is only when two laws are so repugnant to or in [irreconcilable] conflict with each other that it must be presumed that the Legislature in​tended that the latter should repeal the former.  If there is a reasonable field of operation, by a just construction, for both, they will both be given ef​fect.  This is said to be preferable to repeal by implication.

Hurley v. Marshall County Comm’n, 614 So. 2d 427, 431 (Ala. 1993), quoting Davis v. Browder, 231 Ala. 332, 335, 165 So. 89, 91 (1935), quoted in City of Tuscaloosa v. Alabama Retail Ass’n, 466 So. 2d 103, 106 (Ala. 1985).


Following these rules of statutory construction, the acts establish a system that provides the county commission, as a whole, the authority to approve and direct the duties and activities of the county engineer, while granting the associate commissioners the responsibility of ensuring that the county engineer performs the authorized tasks.  The county commission is not required by the Acts to establish completely separate budgets, equipment, supplies, etc., for the eastern and western divisions, but the commission is not prohibited from creating the separate divisions.  The acts also do not grant the commission the authority to employ more than one county engineer.  The act states, “[t]he Cullman County governing body shall employ a county engineer . . . .” 1979 Ala. Acts No. 79-487, 898 (emphasis added).

CONCLUSION


The Cullman County Commission, as a whole, has the authority to approve and direct the duties and activities of the county engineer, while the associate commissioners have the responsibility to ensure that the county engineer has performed his duties in the commissioners respective divisions.  Also, the county commission could, but is not required to, es​tablish separate budgets, equipment, and supplies for the separate divi​sions, but the commission does not have the authority to employ more than one county engineer.

QUESTION 2


Does the county engineer or the associate commissioner have the duty of delegating the day-to-day operation of the Road Department un​der the 1984 laws?

FACTS AND ANALYSIS


Section 8 of Act No. 79-487 establishes that the county engineer “shall devote his entire time and attention to the maintenance and con​struction of the Cullman County public roads . . . .” 1979 Ala. Acts No. 79-487, 898.  Act Nos. 84-600 and No. 84-628 state that the associate commissioners “shall be responsible for maintenance and construction of the county roads . . . .” 1984 Ala. Acts No. 84-600, 1235-36; 1984 Ala. Acts No. 84-628, 1279.  A fundamental rule of statutory construction holds that words used in a statute must be given their natural, plain, ordi​nary, and commonly understood meaning.  Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994).  A plain reading of the acts establish that the associate commissioners are responsible for the maintenance and construction of the roads, etc., and the county engineer has the duty of actual maintenance and construction of the roads.  A fair and reasonable meaning of these two clauses establishes that the county engineer has the duty, as directed by the county commission, to see to the day-to-day operations of the mainte​nance and construction of county roads, etc.  Therefore, it is the opinion of this Office that the county engineer, not the associate commissioner, has the duty, as directed by the county commission, to oversee the day-to-day operations of maintenance and construction of Cullman County public roads, highways, bridges, and ferries.

CONCLUSION


The county engineer, not the associate commissioner, has the duty, as directed by the county commission, to oversee the day-to-day opera​tions of maintenance and construction of Cullman County public roads, highways, bridges, and ferries.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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