August 20, 2002


Honorable M. John Steensland Jr.

District Judge, Houston County

Post Office Drawer 6406

Dothan, AL 36302

Court Reporters - District Courts - District Judges

According to statutes and caselaw, a district court judge should provide a court reporter to record the district court proceedings if a defendant requests one, but the court reporter should be employed by the defendant at his or her expense if determined, by the court, not to be indigent.  The court reporter employed by the defendant must be either appointed through Administrative Office of Courts’ policies and procedures, the transcript produced by such person must be approved by the adverse party, or the parties must stipulate to the facts pursuant to Rule 30.2 of the Alabama Rules of Criminal Procedure.

If the defendant is determined to be indigent and cannot afford a court reporter, the district judge should notify the presiding circuit judge, who should:  (1) request assistance from the special roving court reporter; (2) if the special roving court reporter is unavailable, pursuant to his or her authority under Rule 13(C) of the Alabama Rules of Judicial Administration, determine if an official court reporter can assist with the proceeding; or (3) if the special roving court reporter or an official court reporter is not available, the presiding circuit judge should follow Administrative Office of Courts’ procedures in requesting a special court reporter, which must be approved by the Administrative Director of Courts.

Dear Judge Steensland:

This opinion of the Attorney General is issued in response to your request.

QUESTION

Is a defendant in district court entitled to a court reporter if he or she demands one?

FACTS AND ANALYSIS

Section 12-17-270 of the Code of Alabama provides, in pertinent part, that “[e]ach of the judges of the circuit courts of this state shall appoint a competent person to perform the duties of official court reporter of the courts in the circuit over which said judge presides. . . .”  ALA. CODE § 12-17-270 (1995).

Section 12-17-272 of the Code of Alabama provides that:

Special roving reporters may be appointed and serve at the pleasure of the Administrative Director of Courts on either a part-time or full-time basis and shall perform duties at places and in such manner as prescribed by the Administrative Director of Courts. . . .  Special reporters may be employed by a circuit judge or district court judge, as the work of the court requires, subject to prior approval of the Administrative Director of Courts as to the need of such employment, length of employment, amount of compensation, and use thereof. . . . The Administrative Director of Courts shall promulgate regulations providing for use by judges of official court reporters or previously appointed special rov​ing reporters and special reporters when these reporters are not otherwise officially engaged in order that special reporters only be appointed when official reporters and special roving reporters are not available.

ALA. CODE § 12-17-272 (1995).

Rule 12 of the Alabama Rules of Judicial Administration (ARJA) provides as follows:

(A) Official court reporters.  The adminis​trative director of courts (“ADC”) shall determine the need for court reporters for circuit and district court judges and provide court reporters, on either a full-time or part-time basis, for each judge in accordance with the reasonable requirements of the business of the court, upon consideration of avail​able funding, the population and the geographic area to be served, the caseload of the judge seeking a court reporter, the availability of special roving reporters and other official court reporters within the circuit, and other special circumstances which may exist in each geographic location.

(B) Special roving reporters.  The ADC may appoint special roving reporters on either a full-time or part-time basis, who shall perform court reporting duties at such places as directed by the ADC.  When assigned to serve in the circuit or district courts, special roving reporters shall per​form their duties under the direction and super​vision of the judges to whom they are assigned.

(C) Special court reporters.  All requests for special court reporters shall first be submitted to the presiding circuit judge, who, upon making a determination of need, shall request approval from the ADC.  The availability of special roving reporters and official court reporters shall be con​sidered before requesting approval by the ADC for a special court reporter.  When special court reporters are approved and assigned to serve in a circuit or district court, they shall perform their duties under the direction and supervision of the judges to whom they are assigned.

Ala. R. Jud. Admin. 12.

In Strickland v. State, 2002 WL 442416 [CR-01-0719, March 22, 2002], ____ So. 2d ____ (Ala. Crim. App. 2002), the Court of Criminal Appeals noted that Strickland should have requested a court reporter because, if he had done so, “an official court reporter would have been pro​vided to him to report the proceedings in district court.”  Id.  The Court cited Ex parte Burnsed, [Ms. 1990792, March 2, 2001], ____ So. 2d _____ (Ala. 2001), in which the Alabama Supreme Court held as follows:

Section 12-17-1 et seq., [Ala. Code 1975,] including in particular §12-17-270 (which author​izes the appointment by the court of any official court reporter) apply in circuit court and district court only. . . .[A] defendant who demands a court reporter is entitled to one in the circuit court or the district court. §12-17-270, Marquis v. State, 439 So. 2d 197 (Ala. Crim. App. 1983), and Ex parte White, 403 So. 2d 292 (Ala. 1981). . . . ”

Strickland, 2002 WL 442416 [CR-01-0719, March 22, 2002] at *2, citing Ex parte Burnsed [Ms. 1990792, March 2, 2001].  While the Court in the Burnsed case stated that a defendant in circuit and district court is entitled to a court reporter if he or she demands one, it must be noted that §12-17-270, which was cited as authority in this case, does not mention district court.  Also, in the Strickland case, the Court cited Ex parte French, 547 So. 2d 547 (Ala. 1989), in which the Court stated as follows:

We affirm the holdings in Olds [v. Powell, 10 Ala. 393 (1846)], Degg [v. State, 150 Ala. 3, 43 So. 393 (1907)], Woods [v. Postal Telegraph-Cable Co., 205 Ala. 236, 87 So. 681 (1920)], and Middleton [v. Hartford Accident & Indem. Co., 119 F.2d 721 (5th Cir. 1941)], and hold that an unoffi​cial transcript, prepared by a person not duly appointed as an official court reporter pursuant to the provisions of Ala. Code 1975, §§12-17-270 through -277, or approved by the adverse party or parties, is inadmissible in a subsequent trial.  The appointment by the court of an official court reporter, §12-17-270, and the oath taken by the reporter, §12-17-273, serve as protections to both parties, ensuring the accuracy and impartiality of the reporting.  On the other hand, a transcript by a reporter hired and paid by one party has no such guarantee of authenticity, and the opposing party is provided no protection from possible errors or even fraud.

547 So. 2d at 549.

Section 12-12-2 of the Code of Alabama provides that any party in district court may employ a reporter or provide for a transcript of the pro​ceedings on his own account.  ALA. CODE § 12-12-2 (1995).  Currently, district court judges do not have official court reporters as confidential employees.  If a defendant requests a court reporter be present, it is unclear from the caselaw whether the court reporter should be provided at state expense if the defendant is determined to be indigent.  The caselaw has not allowed defendants to obtain free transcripts of preliminary hearings.  See Leonard v. State, 369 So. 2d 873 (Ala. Crim. App. 1979), citing Williams v. Jasper, 47 Ala. App. 91, 250 So. 2d 699 (1971), cert. denied with opinion, 287 Ala. 237, 250 So. 2d 701 (1971), and other decisions.  Thus, based on the reading of section 12-12-2 of the Code of Alabama and the caselaw, a defendant who requests a court reporter should be asked to employ his or her own.  If the defendant employs a court reporter, however, the transcript produced by such person must be “official” based on the holding in French above, i.e., the adverse party (the state in a criminal case) must approve the transcript [or stipulate to the facts pursuant to Rule 30.2 of the Alabama Rules of Criminal Procedure (ARCrP)] or the reporter employed by the defendant must be one that is employed or appointed through Administra​tive Office of Courts’ policies and procedures.

If a defendant requests a court reporter in district court, and it is determined that the defendant is indigent and cannot afford one on his or her own, it is recommended that the district court judge go to the presiding circuit judge for assistance.  According to the Personnel Division of the Administrative Office of Courts, a special roving court reporter is available in Houston County.  Rule 13(C) of the Alabama Rules of Judicial Admini​stration provides that the presiding circuit judge may assign court reporters in the judicial system within his or her circuit to temporary service in the circuit or district court as such service is required.  The presiding circuit judge may ask the special roving court reporter or, if the rover is unavail​able, the judge may ask one of the circuit judge’s official court reporters to record the district court proceedings.  Pursuant to Rule 12(C) of the ARJA, the availability of special roving reporters and official court reporters shall be considered before requesting approval by the Administrative Director of Courts (“ADC”) for a special court reporter.

If the above options have been completely exhausted, the presiding circuit judge may request a special court reporter to record the district court proceedings by filing Form PERS-40, Request for Special Court Reporter, with the Administrative Director of Courts.  Upon receiving the request, the ADC shall determine the need of such employment, length of employment, amount of compensation, and use thereof.

CONCLUSION

According to statutes and caselaw, a district court judge should pro​vide a court reporter to record the district court proceedings if a defendant requests one, but the court reporter should be employed by the defendant at his or her expense if determined, by the court, not to be indigent.  The court reporter employed by the defendant must be either appointed through Administrative Office of Courts’ policies and procedures, the transcript produced by such person must be approved by the adverse party, or the par​ties must stipulate to the facts pursuant to Rule 30.2 of the Alabama Rules of Criminal Procedure.

If the defendant is determined to be indigent and cannot afford a court reporter, the district judge should notify the presiding circuit judge, who should:  (1) request assistance from the special roving court reporter; (2) if the special roving court reporter is unavailable, pursuant to his or her authority under Rule 13(C) of the ARJA, determine if an official court reporter can assist with the proceeding; or (3) if the special roving court reporter or an official court reporter is not available, the presiding circuit judge should follow Administrative Office of Courts’ procedures in requesting a special court reporter, which must be approved by the Administrative Director of Courts.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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