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Honorable James B. Johnson, Sheriff

Baldwin County Sheriff's Office

310 Hand Avenue

Bay Minette, Alabama  36507

Sheriffs – Deputies – Employees, Employers, Employment

Deputies and jailers employed by the Baldwin County Sheriff’s Office enjoy the same exemption from the provisions of the Baldwin County Personnel Merit System as the sheriff and are not subject to its provisions.

Dear Sheriff Johnson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether deputy sheriffs and jailers (cor​rections officers), who are employed by the Baldwin County Sheriff’s Office, are subject to the provisions of the Baldwin County Personnel System.

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


In 1979, the Baldwin County Legislative Delegation passed enabling legislation to allow the county commission to adopt a county person​nel system.  This act was further amended in 1995 and remains in effect as of this date.


In 1996, the Court of Civil Appeals ruled that deputies, as employees in the service of the state, were not entitled to protection under the Marshall County personnel act.


There are also at least three Attorney Gen​eral’s opinions that have been rendered for three other counties regarding the status of sheriff’s deputies and jailers and their respective county personnel systems.


In 2002, enabling legislation was passed to allow the Baldwin County Sheriff’s Office to adopt its own personnel system.  This, however, is presently pending approval by county referen​dum in November 2002.  Consequently, it is im​perative that we have factual information from your office to present to everyone involved at the earliest possible time.


As you stated in your letter, the Baldwin County Personnel Merit System (“the System”) is governed by the provisions of Act No. 95-581 (“the Act”).  The Act expressly states that “[a]ll county employees shall be hired, retained, disciplined, and dismissed based on rules, policies, and procedures adopted to implement this act.”  1995 Ala. Acts No. 95-581, § 4, 1228.  Although the term “county employee” is not defined within the Act, the term “classified employee” is defined as:


An individual who is assigned to a regular position authorized by the county commission whose salary is paid with funds allocated by the county commission and which initially includes a probationary period of not more than six months during which time a probationary employee is not a merit employee.

1995 Ala. Acts No. 95-581, § 2(5), 1227.  The sheriff is exempt from the provisions of the Act in section 4, which exempts “elected officials” from its application.


The Alabama Court of Civil Appeals considered a question similar to yours in Whitten v. Lowe, 677 So. 2d 778, 780 (Ala. Civ. App. 1995).  In that case, the Court concluded that the employees of the Marshall County Sheriff’s Office were not subject to the provisions of the Marshall County Personnel Act.  The Court reasoned that:


Whitten[, Sheriff of Marshall County,] contends that he is not subject to the Act.  Spe​cifically, he argues that the act excludes him from the merit system it established, because, he argues, he is not employed by Marshall County.  We agree that Whitten “is a constitutionally es​tablished executive officer of the State of Ala​bama (Ala. Const. 1901, Art. V, § 112, § 138) and is not considered an employee of the county for the purposes of imposing liability upon the county.”

*  *  *


Whitten also argues that Lowe and Pick​ett[, Marshall County deputy sheriffs,] are not subject to . . . [the Marshall County Personnel Board] because, he argues, deputies are not “em​ployed in the service of Marshall County.”

*  *  *


For further support for the proposition that a sheriff’s deputies are not employees in the service of the county, we look to  Hooks v. Hitt, 539 So.2d 157 (Ala. 1988). . . .  [There, o]ur supreme court held that . . . [an investigator in the district attorney’s office] was not entitled to any protection provided by the [county person​nel] statute because he was not a county em​ployee:  “By virtue of the fact that a district attorney is a state employee, we conclude that those in his employ are also state employees.”  Id. at 159.  A sheriff is not a county employee; rather, he is a member of the executive branch of state government and thus a state employee by virtue of the Constitution of Alabama.  Ala. Const. 1901, § 112. . . . Applying Hooks to the facts of this case, we must conclude that a sher​iff’s deputy is also a state employee.

Whitten at 779-80.


State employees fall into three categories:  classified, unclassified, or exempt.  Sheriffs, as elected officials, are exempt employees and do not enjoy the protection of the State Merit System.  Using the same rationale as the court expressed in Whitten, the sheriff’s exemption from application of the State Merit System should extend to his deputies, who are, by case law, his “alter ego.”  Appointments in the classified service involve an application, testing, ranking, and certification process to ensure competition and fitness.  Individuals who come to state service through the rigors of this process are entitled to the protections of section 36-26-27.  Sheriff’s deputies are essentially “employees at will” and should thus be classified as “exempt employees” under the State Merit System.  As exempt employees, deputy sheriffs do not have the protection of the State Merit System.


Here, the Act only applies to county employees.  Both the Whitten case and a prior opinion of this Office conclude that deputies and jailers in the Baldwin County Sheriff’s Office are not subject to the provisions of the Act.  See opinion to Honorable T. Joe Faust, Chairman of the Baldwin County Commission, dated July 5, 2001, A.G. No. 2001-215.  This remains the opinion of this Office.

CONCLUSION


Deputies and jailers employed by the Baldwin County Sheriff’s Office enjoy the same exemption from the provisions of the Baldwin County Personnel Merit System as the sheriff and are not subject to its provisions.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TRK
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