August 12, 2002


Honorable George Callahan

Member, Alabama State Senate 

5531 Dawes Lane Extension

Theodore, Alabama  36582-9618

Conservation Department – Municipal Ordinances – Water – Game and Fish - Mobile County

A municipal or county ordinance that purports to regulate fishing in a manner that is inconsistent with the general laws of the state is invalid.

Dear Senator Callahan:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

(1)
Is it possible for a municipal or county government, through their ordinance pro​cedure, to regulate fishing (in any manner) in waters controlled by the State of Alabama?

(2)
If the answer is yes, is it possible for the Legislature to pass a specific law preventing a municipal or county government, through their ordinance procedure, to regulate fishing (in any manner) in waters controlled by the State of Ala​bama?

(3)
If the answer is yes, is a new law re​quired, or can the Department of Conservation, through powers granted to them by the Constitu​tion or the Legislature, have the authority to overturn local regulations or ordinances regulat​ing fishing (in any manner)?

FACTS AND ANALYSIS


The Alabama Legislature designated the Department of Conserva​tion and Natural Resources as the agency of state government with the authority for the promulgation of regulations and enforcement of all laws and regulations pertaining to fish, seafoods, and wildlife.  See ALA. CODE § 9-2-1, et seq. (2001).

In these statutes and regulations, the State of Alabama has set forth its purposes and policies relative to the protection and conserva​tion of fish and wildlife resources.  These statutes and regulations amount to a comprehensive plan or scheme of the Legislature to totally occupy the field of fishing regulation in furtherance of the public poli​cies and purposes of the State of Alabama.  There is nothing to indicate that the state has delegated any of its authority in this specific area to local governments.


Section 89 of article IV of the Constitution of Alabama states that "[t]he legislature shall not have power to authorize any municipal corpo​ration to pass any laws inconsistent with the general laws of this state."  ALA. CONST. art. IV, § 89.  In Winter v. Cain, 279 Ala. 481, 187 So. 2d 237 (1966), the Supreme Court of Alabama stated that all ordinances en​acted under the legislative power delegated to the cities should be con​sistent with the state laws.  See also Phenix City v. Putnam, 268 Ala. 661, 109 So.2d 836 (Ala. 1959); Ott v. Moody, 283 Ala. 288, 216 So.2d 177 (Ala. 1968); Ligon v. City of Gadsden, 21 Ala.App. 312, 107 So. 733 (1926).

Section 11-45-1 of the Code of Alabama reads as follows: 


Municipal corporations may from time to time adopt ordinances and resolutions not incon​sistent with the laws of the state to carry into effect or discharge the powers and duties con​ferred by the applicable provisions of this title and any other applicable provisions of law and to provide for the safety, preserve the health, pro​mote the prosperity and improve the morals, order, comfort and convenience of the inhabitants of the municipality, and may enforce obedience to such ordinances.

ALA. CODE § 11-45-1 (1989).  Under this provision, a municipality can​not enact an ordinance pursuant to its police powers that is inconsistent with the general laws of the state.  


Whether an ordinance is inconsistent with the general laws of the state is to be determined by whether the local law prohibits anything that the state law permits. Atkins v. City of Tarrant City, 369 So. 2d 322 (Ala. Cr. App.1979).  It is, therefore, the opinion of this Office that a municipal or county ordinance that purported to regulate fishing would be invalid.

CONCLUSION


A municipal or county ordinance that purports to regulate fishing in a manner that is inconsistent with the general laws of the state is invalid.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Will Gunter, Legal Division, Depart​ment of Conservation and Natural Resources.







Sincerely,






BILL PRYOR






Attorney General






By:






CAROL JEAN SMITH






Chief, Opinions Division
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