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Honorable Paul Thomas

Judge of Probate of DeKalb County

300 Grand Avenue, SW Suite 100

Fort Payne, Alabama 35957

Conservators - Trustees - Compensation - Medicaid

Medicaid law does not govern guardianship and conservatorship procedures.  Thus, it neither prohibits nor allows compensation to trustees under 42 C.F.R. § 435.725 and Alabama Medicaid Administrative Code 560-X-25.10; if, however, the conservator or guardian does not receive payment for these fees and expenses prior to the liability amount being set, there will probably be very limited assets or income, if any, available to pay these costs.  The individual’s income, including any income placed into the qualifying income trust, is utilized to pay the nursing home liability amount.

Dear Judge Thomas:

This opinion of the Attorney General is issued in response to your request.

QUESTION

Can compensation for guardian and conservator fees be awarded for trustees of qualifying income trusts?

FACTS AND ANALYSIS

Qualifying income trusts (QIT) are established by 42 U.S.C. § 1396(d)(4)(B) as part of the Medicaid program.  Medicaid is a federal-state financed program of medical assistance for the poor authorized in Title XIX of the Social Security Act.  42 U.S.C. § 1396, et seq.  The Medicaid program is administered by the states, within broad federal guidelines.  Each state estab​lishes program eligibility requirements, services to be covered by the program, payment levels, and methods of payment for services.  

A QIT allows an individual’s income that is placed in the trust to be excluded for determining Medicaid eligibility.  To qualify as a QIT, the trust must be composed of only income to the individual, from whatever source.  No resources may be used to establish the trust.  Inclusion of resources voids the exclusion of the income going into the trust.  The income placed into the QIT is excluded only during the eligibility phase.  All of the individual’s income must be counted in the post-eligibility phase, regardless of whether the funds are in the QIT.

42 C.F.R. § 435.725 and Alabama Medicaid Administrative Code 560-X-25-.10 addresses post-eligibility treatment of income for institutionalized indi​viduals under the Medicaid program.  After a nursing home resident is deter​mined eligible for Medicaid assistance, the above regulations allow only the following deductions from the recipient’s income:

1. $30 per month for personal needs allowance.

2. Maintenance needs of the spouse.

3. Maintenance needs of the family.

4. Amounts for incurred expense for medical or remedial care that are not subject to third-party payment.

5. Medicare and other health insurance premiums, deductible or co-insurance charges.

42 C.F.R. § 435.725 does not allow for the deductions of any other fees or expenses, including guardian and conservator fees.  After these deductions, all of the individual’s remaining income must be applied toward the nursing home payment.  Medicaid will only pay the difference between the remaining income after the allowable deductions and the nursing home charges.

Before the liability amount [amount patient has to pay before Medicaid funds are utilized] is determined and eligibility awarded, the individual’s assets and income, including the income placed into the QIT, can be used to pay the administrative fees of the trust (in proportion to whatever part of the trust bene​fits the individual).  Nothing prohibits the individual from paying these fees before qualifying for Medicaid benefits.  Once the allowable deductions are given, however, and the liability amount is set for the nursing home payment, the individual may not have income available to pay fees or obligations.  All remaining income is to be paid to the nursing home.  Nothing prohibits the indi​vidual, however, from utilizing the $30 personal needs allowance or other per​mitted allowances for paying these fees.

CONCLUSION
Medicaid law does not govern guardianship and conservatorship proce​dures.  Thus, it neither prohibits nor allows compensation to trustees under 42 C.F.R. § 435.725 and Alabama Medicaid Administrative Code 560-X-25.10, however, if the conservator or guardian does not receive payment for these fees and expenses prior to the liability amount being set, there will probably be very limited assets or income, if any, available to pay these costs.  The individual’s income, including any income placed into the QIT, is utilized to pay the nursing home liability amount.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Stephanie McGee Azar, Legal Division, Medicaid Department.







Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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