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Honorable William O. Blow

Interim Executive Director

Alabama Commission on

   Higher Education

P.O. Box 302000

Montgomery, AL  36130-2000

Administrative Procedure Act – Ala​bama Commission on Higher Education – Rules and Regulations

The Alabama Commission on Higher Education must determine, on a case by case analysis, which policies and guidelines conform to the definition of a “rule” as defined by section 41-22-3(9) of the Code of Alabama, and the agency must file all conforming “rules” with the Legislative Reference Service.

Dear Mr. Blow:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Commission on Higher Education.

QUESTION


Do the policies and guidelines of the Ala​bama Commission on Higher Education substan​tially affect the legal rights of, or procedures available to, the public or any segment thereof so as to require the agency to submit filings under Alabama Administrative Procedure Act, section 41-22-1 et seq. of the Code of Alabama?

FACTS AND ANALYSIS


The Alabama Commission on Higher Education (ACHE) is an “agency” as defined by the Alabama Administrative Procedure Act (AAPA) in section 41-22-3(1).  This section defines agency as, “[e]very board, bureau, commission, department, officer, or other administrative office or unit of the state….”  ALA. CODE § 41-22-3(1)(1999).  Section 41-22-2(d) of the Code of Alabama describes the type of agency that must comply with the AAPA as, “[e]very state agency having express statutory authority to promulgate rules and regulations shall be governed by the provisions of this chapter.”  ALA. CODE § 41-22-2(d)(1991).  The Alabama Supreme Court determined in Ex parte Traylor Nursing Home, Inc., that an agency should be held to comply with the requirements of the AAPA when it “takes on the duty of promulgating rules.” 543 So. 2d 1179, 1185 (Ala. 1988).


The ACHE has been given the authority to “make rules and regula​tions for is meetings, procedures and execution of the powers and duties delegated to it.” ALA. CODE § 16-5-11(10) (2001).  Some of these duties directly affect the public, such as long-range planning for postsecondary education; developing the format used to collect student data; the establishment of a uniform electronic faculty unit record system; review-ing and making recommendations on all new and existing programs and units of instruction, research and public service funded by state appropri-ations; identifying non-viable programs and notifying the institutions in writing of that determination; as well as many other functions.  ALA. CODE § 16-5-1 et seq. (2001) (see also, Ala. Admin. Code 300-1-1 (2002)).  In conformance with the Alabama Supreme Court’s decision in Traylor, the ACHE must be considered an agency that has a duty to com​ply with the procedures established in the AAPA.  This would include the proper filing of its rules with the Legislative Reference Service when necessary.


Agencies that are governed by the AAPA must file all “rules” that have been adopted with the Legislative Reference Service. ALA. CODE § 41-22-6(b)(Supp. 1999).  The AAPA defines a “rule” as:


Each agency regulation, standard or statement of gen​eral applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency and includes any form which imposes any requirement or solicits any information not specifically required by statute or by an existing rule or by federal rule or regulation; provided, however, all forms shall be filed with the secretary of the agency and with the Legislative Reference Service and all forms, except intergov​ernmental, interagency, and intra-agency forms which do not affect the rights of the public and emergency forms adopted pursuant to section 41-22-5, shall be published in the Agency Administrative Code.

ALA. CODE § 41-22-3(9) (1999).  The AAPA also establishes the manner and method in which a rule must be filed with the Legislative Reference Service.  Section 41-22-6(b) states, “The secretary of each agency shall file in the office of the Legislative Reference Service . . . a certified copy of each rule adopted by it.  ALA. CODE § 41-22-6(b) (1991).


To determine whether an agency’s policy or guideline is a rule as defined by section 41-22-3(9), the Alabama Supreme Court stated:


A rule, as defined in the AAPA, can be a regulation, standard, or statement that prescribes policy or describes pro​cedures or practice requirements . . . Another aspect of the definition of a rule is that it must be a statement of ‘general applicability’ rather than a determination, decision, order, statement of policy, or interpretation in a contested case.

Ex parte Traylor Nursing Home, Inc., 543 So. 2d 1179, 1183-1184 (Ala. 1988); see, e.g., Ex parte Legal Environmental Assistance Foundation, Inc., 2002 WL 319224 (Jan. 11, 2002 Ala.)(risk assessment for limited one time operation was not a section 41-22-3(9) rule because it could not qualify as a statement of general applicability); Hartford Healthcare, Inc. v. Williams, 751 So. 2d 16 (Ala. Civ. App. 1999)(amendment of state Medicaid plan requiring payment of reasonable and adequate costs was found to meet both general applicability requirement and requirement of prescribing law or policy to be considered a “rule” as defined by section 44-21-3(9)); and Montgomery Rehabilitation Hospital, Inc. v. State Health Planning Agency, 610 So.2d 403 (Ala. Civ. App. 1992)(determined that adjustment to Rehabilitation Rule was not a “rule” as defined by section 44-22-3(9) because it was not a statement of general applicability).


Whether a policy or guideline of an agency will be considered a “rule,” as defined by section 41-22-3(9), is determined on a casuistry ba​sis.  The policy or guideline must be examined first against the definition of a rule and then against the exceptions stated in section 41-22-3(9)a. through g. of the Code of Alabama.


As an agency defined by the AAPA, it is the opinion of this Office that the ACHE has the duty to file all policies and guidelines that conform to the definition of a “rule” as stated in section 41-22-3(9) of the Code of Alabama.  These “rules” have to be determined on a case by case analysis, and may only be excluded if they fall into one of the exceptions listed in section 41-22-3(9)a. through g. of the Code of Alabama.

CONCLUSION


The ACHE must determine, on a case by case analysis, which policies and guidelines conform to the definition of a “rule” as defined by section 41-22-3(9) of the Code of Alabama, and the agency must file all conforming “rules” with the Legislative Reference Service.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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