July 23, 2002


Honorable Alain J. Gallet, President

North Shelby County Library District

5521 Cahaba Valley Road

Birmingham, Alabama 35242

Libraries -- Library Taxes -- Property -- Shelby County

The ballot results of the election of June 28, 1988, authorize the Board of the North Shelby County Library District to collect service charges of 1.75 mills on personal property in the district.

Dear Mr. Gallet:

This opinion of the Attorney General is issued in response to your request on behalf of the North Shelby County Library District.

QUESTION


Based on the ballot results of the election of June 28, 1988, is the North Shelby County Library District author​ized to collect annual charges in the amount of 1.75 mills (or any other amount approved by the voters of the district) on property located within the district that is not real prop​erty?

FACTS, LAW, AND ANALYSIS


Act No. 88-258 authorizes an election creating a public library district in certain areas of Shelby County.  1988 Ala. Acts No. 88-258, 393.  The act requires the qualified electors residing in the proposed district to approve the creation of the district, the levy of service charges to support the district, and the members of the initial library board.  On June 28, 1988, a special election was held creating the North Shelby County Library District.  You have asked a question relating to the application of the service charge also approved at that election.  The fee schedule of service charges approved by the electors is set out below in its entirety:

ANNUAL CHARGES

The following charges shall become due for the fiscal year beginning July 1, 1988, through June 30, 1989 and each fiscal year thereafter:

1.  FIFTEEN AND 00/100 DOLLARS ($15.00) – Annually – Single-family residences on which the property owner has claimed a homestead exemption for the current tax year.  Any residence that does not have homestead exemption claimed by the property owner for the current tax year shall not be included under this paragraph but shall be included under payment category 3 listed below.

2.  NO CHARGE – Any property owner who at the time of the assessment is due is sixty-five and older, or has been determined by the Shelby County Tax Assessor to qualify as Exempt 20 and/or Exempt 30.

3.  ALL OTHER PROPERTIES – Any property owner not specifically included in the property described in the two preced​ing paragraphs will pay an amount equal to one and three-fourth mills (1.75) of the assessed value of the property for the current fiscal tax year.

OTHER CHARGES

4.  FIFTEEN AND 00/100 DOLLARS ($15.00) – Late fee payment for any billing for services not paid within three (3) calen​dar months of the District’s fis​cal year which begins July 1.

5.  FIVE AND 00/100 DOLLARS ($5.00) for appeal to the Trustees of the District of any of the foregoing service charges which amount would be refunded if the Trustees determine that the service charge involved should be reduced to a less costly clas​sifi​cation.  Once a request for appeal has been filed, the Trustees shall notify and obtain agreement from the property owner as to a mutu​ally satisfactory date for the appeal hearing, not sooner than ten (10) days from the date of reaching such agreement.  An appeal must be requested within thirty (30) days of the original billing for the service.  The Trustees’ decision shall be final.

6.  COST OF ENFORCING COLLECTION: The property owner shall be liable for all costs involved in enforcing collection including a reasonable attorney’s fee and under foreclosure pro​ceedings would be liable for interest at the maximum legal rates in the event the property owner should pay off the debt within three years and recover possession.  After three years, all rights of the property owner in the property would be extinguished.

OTHER MATTERS INCIDENTAL

TO THE SCHEDULE OF

SERVICE CHARGES

1.  Failure to pay charges subject to a late pay​ment shall empower the Trustees to establish liens against the property, and continuing disregard for demands will result in the establishment of foreclosure proceedings in the same manner as set out in Sec. 35-10-3, Code of Alabama (1975).

2.  So long as any governmental financing of the District is in force, attempts to improperly evade the payment of established rate changes may cause the Trustees to request the appropriate govern​mental entity to institute charges for fraud against the land owner.

3.  Unless the District is notified of another address for mailing purposes, bills delivered to the property or to the address provided by the Shelby County Tax Assessor’s Office shall be deemed to have been delivered to the owner of the property, whether or not the owner provides mailboxes for the receipt of such mail.

4.  The Board of Trustees shall have the right, exercisable after a hearing, but in their sole discretion, to waive current charges if any property owner is found to be indigent considering his, her, or it’s total assets in the opinion of the Trustees. 

Shelby County, Ala., Special North Shelby County Library District Election (app. June 28, 1988) (emphasis added).

According to the information provided in your request, to date only real property has been subject to the service charge.  The approved fee schedule divides the property subject to the service charge into three categories under the heading “Annual Charges.”  The first category applies to real property on which a homestead exemption has been claimed.  The second category applies to real property that is exempt from taxes due to age or disability of the owner.  The third category includes “all other properties” not specifically included in the first two categories.  Essentially, you have asked if the language in the third category empowers the Board to collect the service charge on personal property, even though the Board has not done so in the past.

The emphasized language on the ballot does not distinguish between real and personal property.  Section 40-1-1(1) of the Code of Alabama defines the term “property” as real and personal property.  The language in the third cate​gory renders both real and personal property subject to the service charge. 

CONCLUSION

The ballot results of the election of June 28, 1988, authorize the Board of the North Shelby County Library District to collect service charges of 1.75 mills on personal property in the district.
I hope this opinion answers your question.  If this Office can be of further assistance, please call Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/JMH
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