July 17, 2002


Honorable Kathy E. Sawyer, Commissioner

Department of Mental Health and Mental Retardation

Post Office Box 301410

Montgomery, Alabama 36130-1410

Mental Health Department - Mental Retardation - Equipment - Funds - Equipment

The Department of Mental Health and Mental Retardation may transfer equipment purchased with public funds to clients of the Department who are moved from state institutions into community facilities, if the Department determines that the transfer serves a public purpose.

Dear Commissioner Sawyer:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Mental Health and Mental Retar​dation.

QUESTION


May the Alabama Department of Mental Health and Mental Retardation legally transfer, or give to the clients, the special equipment which was purchased with state funds or federal funds after the client has been moved from a state institution to the community?

FACTS, LAW, AND ANALYSIS


You indicate that the Alabama Department of Mental Health and Mental Retardation (“Department”), following the settlement of the "Wyatt Case," has downsized its facilities by placing clients into the community.  Many of these clients have special needs requiring particular items, including specially built wheelchairs and beds, etc., purchased with state and/or federal funds.  The Department would like to transfer this specialized equipment into the community with the client.  Once the Department transfers a client to the community to a less restrictive envi​ronment, the Department then contracts with private, nonprofit corpora​tions and public corporations to provide for the needs of these clients in the community.  The Department also contracts with some private, for-profit corporations.  The individual may go directly to his or her own home.


Historically, there is a strong public policy against the granting of public funds to individuals, private groups, or corporations.  This public policy is articulated in section 93 of the Constitution of Alabama, as amended by Amendment Nos. 1, 12, and 58 and section 94, as amended by Amendment Nos. 112 and 558 of the Constitution.  Section 93 of the Con​stitution provides that "[t]he state shall not engage in works of internal improvement, nor lend money or its credit in aid as such, except as may be authorized by the Constitution of Alabama or amendments thereto; nor shall the state be interested in any private or corporate enterprise, or lend money or its credit to any individual, association, or corporation, except as may be expressly authorized by the Constitution of Alabama, or amendments thereto. . . ."  ALA. CONST. art. IV, § 93; amend. 58.  Sec​tion 22-50-2 of the Code of Alabama creates and establishes the Depart​ment of Mental Health and Mental Retardation as a "department of the state government."  ALA. CODE § 22-50-2 (1997).  Like all state agen​cies, the Department of Mental Health and Mental Retardation is subject to the restrictions of section 93, as amended by Amendment No. 58 of the Constitution of Alabama.


The language of sections 93 and 94 has been interpreted by the Supreme Court of Alabama to allow the appropriation of public funds to private persons, corporations, or associations when the appropriation serves a public purpose.  The most recent consideration of the appropri​ateness of the granting of public funds to a private group, association, or corporation is found in Slawson v. Alabama Forestry Comm’n, 631 So. 2d 953 (1994).  The Court stated:

In Opinion of the Justices No. 269, 384 So. 2d 1051, this Court was asked whether the appropriation of state funds to nonstate agencies and organizations was for a “public purpose” and, thus, did not violate §§ 93 and 94 of our constitution. . . .  Although we were unable to give an advisory opinion because the question asked presented a mixed question of law and fact, we did provide guidelines as to what constituted a “public purpose.”  Quoting Clifford v. City of Cheyenne, 487 P. 2d 1325, 1329 (Wyo. 1971), we stated that, generally speaking, a public purpose “has for its objective the promotion of public health, safety, morals, secu​rity, prosperity, contentment, and the general welfare of the commu​nity. . . .”


“The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term ‘public purpose’ a broad expan​sive definition. . . .”


[T]he question of whether or not an appro​priation was for a public purpose [is] largely within the legislative domain rather than within the domain of the courts. . . .”


“The Legislature has to a great extent the right to determine the question, and its determination is conclusive when it does not clearly appear to be wrong, assuming that we have a right to differ with them in their finding. . . .  Taken on its face, it is our duty to assume that the Legislature acted within constitutional limits and did not make a donation, when such construction is not inconsistent with the recitals of the act.”

Id. at 956.


Section 93, as amended, prohibits the Department from transferring or giving to individuals equipment purchased with public funds unless a public purpose is served. This Office has opined that whether a public purpose is served must be left to the judgment of the governmental entity or state agency.  Accordingly, the Department may transfer equipment to an individual when that individual is moved to a community facility if the Department determines that a public purpose is served by this transfer.  The Department may, alternatively, determine that a transfer of the equipment to the public or private agency for the use of the client serves a public purpose.  This transfer may be made as a part of a contract between the Department and the agency.
CONCLUSION


The Department of Mental Health and Mental Retardation may transfer equipment purchased with public funds to clients of the Depart​ment who are moved from state institutions into community facilities, if the Department determines that the transfer serves a public purpose.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.
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Attorney General 
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Chief, Opinions Division
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