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Honorable Michael Haley, Commissioner 

Alabama Department of Corrections

101 South Union Street

Montgomery, AL  36130

State Employees - Leave, Annual and Sick – Employees, Employers, Employment – Corrections Department

Under section 36-26-35 of the Code of Alabama and State Personnel Rule 670-X-13-.08, an employee’s length of time of employment with a district attorney’s office, the appellate courts of Alabama, or other non-merit state employment will qualify as state service if the employee is regularly employed and covered by the merit system, and the former employer will certify the amount of annual leave the employee accumulated and further certify that the accumulation of leave is in accordance with procedures established by rules of the State Personnel Board.

Dear Commissioner Haley:

This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Corrections.

QUESTION

     Does an employee’s length of time of em​ployment with a district attorney’s office, the appellate courts of Alabama, or other non-merit state employment qualify as state service under section 36-26-35 of the Code of Alabama?

FACTS AND ANALYSIS
Section 36-26-35(a) of the Code of Alabama establishes a system of granting annual leave to certain state employees.  ALA. CODE § 36-26-35 (2001).  The employees authorized to calculate their leave accrual (or leave pro​gression, as it is sometimes called) under that section are those who are:  (1) “regularly employed” and (2) “subject to the merit system (except all legislative employees accumulate leave under this section whether or not they are subject to the merit system).”  Id.


You state that you have an employee who was previously employed in a district attorney’s office, and you seek guidance whether the em​ployee is enti​tled to count time spent in the district attorney’s office for the purpose of determining his right to accumulate leave under section 36-26-35(a).


The leave statute, on its face, grants accumulation rights to all per​sons who are regularly employed and subject to the merit system.  If a person has only been a merit system employee, it is clear that all of the employee’s service counts in determining the employee’s leave status. If a person was previously a state employee not subject to the merit system, the statute is not clear what service such employee should count.  There are at least two possible construc​tions.  One construction would be that only total service under the merit system should be counted; another con​struction would be that total service with the state both in and out of the merit system should be counted.  To answer the question, this Office will examine the legislative history of section 36-26-35, such as it is, and con​sider its interpretation by the State Personnel Board over the years and its current interpretation.


Section 36-26-10 of the Code of Alabama provides that positions in the service of the state are divided into the exempt, the unclassified, and the classi​fied service.  ALA. CODE § 36-26-10 (2001).  The exempt service includes, among others:  (1) elected officers, (2) officers and em​ployees of the Legisla​ture, and (3) all employees of the district attorney’s office.  Id.  The last sen​tence in subsection (a) provides that the exempt services listed “shall in no respect be subject to the provisions of this article,” this article being known as “the Merit System Act.”  Id.


Section 12-17-220 provides as follows:


The district attorney of each judicial cir​cuit is hereby authorized to employ, in any man​ner he or she shall deem necessary, assistant district attorneys, investigators, clerical, secretarial, and other personnel who shall be paid from funds available for that pur​pose.  Unless otherwise provided by local law for Talladega County, all of these employees shall serve at the pleasure of the district attorney, and shall not be considered employees under the State Merit System Act.

ALA. CODE § 12-17-220 (1995).

The Supreme Court of Alabama has determined that, by virtue of the fact that a district attorney is a state employee, those in his employ are also state employees.  Hooks v. Hitt, 539 So. 2d 157 (Ala. 1988).  Thus, it is clear that persons employed by a district attorney are state employees, although not in the merit system, and are, therefore, exempt em​ployees.  The appointing authority is free to establish the terms of employment, including fringe benefits such as leave, and can administer such fringe benefits as formally or informally as he or she deems appro​priate.


The “unclassified” service includes one confidential assistant or secretary for each executive board, commission, or elected officer and each department head, and all employees of the governor’s office not exempt.  ALA. CODE § 36-26-10(c) (2001).


The “classified” service includes all other officers and employees of the state.  ALA. CODE § 36-26-10(d) (2001).  The term “classified service” is syn​onymous with the phrase “the merit system,” “covered by the merit system,” and the like.


Finally, section 36-26-10(f) of the Code of Alabama provides that employees in the unclassified service shall be subject to the same rules and regulations of employment as apply to employees in the classified service except as to their appointment and dismissal.  ALA. CODE § 36-26-10(f) (2001).


Before the passage of Act No. 752 in 1973 (codified at section 36-26-35 of the Code of Alabama), leave for state merit system employees was provided under rules and regulations promulgated by the State Per​sonnel Board that were only applicable to employees in the classified service or merit system.  Rules of the State Personnel Board, State of Ala​bama (revised Dec. 1947).  The leave rule in the Rules of the State Per​sonnel Board published in December 1947 provided as follows:

(a)
Annual Leave: Each permanent employee shall be entitled to annual leave, with pay, in the amount of one working day for each calendar month of service.  Accumulation of annual leave may be allowed up to a maximum of 24 working days.

Rules of the State Personnel Board, State of Alabama, Sec. 2 (revised Dec. 1947).

By 1969, the rule had changed and, in the Rules of the State Person​nel Board revised in June 1968, stated as follows:

(a)
Annual Leave: Employees in perma​nent positions, including provisional appointees, with less than ten years of continuous service shall earn annual leave with pay at the rate of one working day for each calendar month of service.  Such employees with ten or more years of con​tinuous service shall earn annual leave at the rate of one and one-quarter working days for each calendar month of service.  For purposes of this section, continuous service shall mean unin​ter​rupted, full-time paid employment.

Rules of the State Personnel Board, State of Alabama, Sec. 2 (revised June 1968).

In 1973, the Legislature provided a statutory basis for leave, adopting Act No. 752, the pertinent part of which states as follows:

Section  1.  All persons who are regularly employed by the State of Alabama and who are subject to the provisions of the state merit sys​tem, shall be entitled to accumulate annual leave on the basis of bi​weekly pay periods as follows:

      
          Employee’s continuous                    Accumulation of   Annual accumulation

          service with:                                  leave per pay 





  period

Fewer than 5 years of service     - 4 hours - 13 days

5 but less than 10 years service  - 5 hours - 16 days 2 hours

10 but less than 15 years service - 6 hours - 19 days 4 hours

15 but less than 20 years service - 7 hours - 22 days 6 hours

20 but less than 25 years service - 8 hours - 26 days

25 years of service or more         - 9 hours - 29 days 2 hours

Maximum accrued leave after twenty-five (25) years of serv​ice shall be limited to twenty-nine and one-quarter (29-1/4) days per year, and the maximum number of days of annual leave which may be carried over at the end of each year shall be limited to sixty (60) days.

1973 Ala. Acts No. 752, 1125.  

Two features of the 1973 act are significant.  First, like the prior rule of the State Personnel Depart​ment, the act applies to employees subject to the merit system to the exclusion of all exempt employees.  Second, the employee’s service must have been continuous, as was pro​vided in the prior regulations of the State Personnel Board.  Accordingly, if a merit employee suffered a break in service and was subsequently reemployed as a regular employee, again subject to the merit system, the employee started over and could not carry over prior years of service in the accumulation of leave.  Exempt employ​ees are treated as new employees when they enter the merit system for the first time.  Exempt employees do not “transfer” into the merit system.  Generally, they must be hired from an open-competitive register like all other new employees and must serve a probationary period, like other new employees, before they receive the full benefits of the merit system.  If a merit employee could not count prior service as a merit employee, under Act No. 752, it is likely that the Legislature intended, and a court in 1973 would have found, that the statute excluded an exempt employee who, for the first time, was hired as a merit system employee.


In 1980, section 36-26-35 was amended in two ways that are sig​nifi​cant to this opinion.  First, one category of previously exempt employees was added to the statute’s coverage: Legislative employees, i.e., “all leg​islative personnel, officers and employees, including but limited to the Legislative Reference Service personnel, whether subject to the merit system or not. . . .”  ALA. CODE § 36-26-35 (2001).  Second, the word “continuous” was deleted and the term “total service” was added in its place in the table outlining service credit.  Id.  The amendment, as it appeared in Act No. 80-752, is as follows:

(a) All persons who are regularly employed by the State of Alabama and who are subject to the provisions of the state merit system, and all legislative personnel, officers and employees, including but not limited to Legislative Reference Service person​nel, whether subject to the state merit system of not, shall be enti​tled to accumulate annual leave on the basis of biweekly pay peri​ods as follows:


          Employee’s continuous                    Accumulation of   Annual accumulation

          service with:                                  leave per pay 





  period

Fewer than 5 years of service      - 4 hours - 13 days

5 but less than 10 years service   - 5 hours - 16 days 2 hours

10 but less than 15 years service - 6 hours - 19 days 4 hours

15 but less than 20 years service - 7 hours - 22 days 6 hours

20 but less than 25 years service - 8 hours - 26 days

25 years of service or more         - 9 hours - 29 days 2 hours

(b) Maximum accrued leave after 25 years of service shall be limited to 29-1/4 days per year, and the maximum number of days of annual leave which may be carried over at the end of the year shall be limited to 60 days.

1980 Ala. Acts No. 80-752, 1556.

This amendment was for the purpose of allowing employees who were subject to section 36-26-35, i.e., merit system employees who suf​fered a break in service and were reemployed as merit system employees, to thereafter accu​mulate leave based on the prior service, as well as their current service.  There is no evidence that any change was intended for persons coming into the merit system for the first time from an exempt position.  To the contrary, the addition of one type of exempt employee - legislative personnel - suggests that other exempt personnel were to be excluded from the benefits of section 36-26-35.

The leave statute was amended again in 1997, but the provisions under review here remained unchanged.

In 1985, the State Personnel Board adopted Rule 670-X-13-.08, which provided as follows:  “Transfer of Leave into the State Merit Sys​tem.  Persons entering the state merit system may not transfer into the state merit system annual leave accumulated in non-merit system employ​ment positions.”  Rules of the State Personnel Board, State of Alabama 670-X-13-.08 (eff. June 27, 1985).  This Office has been informed that the State Personnel Department interpreted this regulation to preclude an employee from receiving service credit for exempt service time.

Since 1994, the State Personnel Department has allowed non-merit employ​ees of the Unified Judicial System to transfer any accumulated an​nual leave and sick leave when such employee became subject to the merit system.  See letter from Halycon V. Ballard, State Personnel Director, Per​sonnel Department, to Barbara Kummel, Personnel Manager, Administrative Office of Courts (Sept. 28, 1994).  Since at least 1995, employees who worked for the Administrative Office of Courts (AOC) could transfer leave and time worked with the Administrative Office of Courts to determine service for leave accrual under section 36-26-35. This Office has been in​formed that AOC has its own “merit” system, which excludes judges and some of their staff, but includes career employees of AOC or the Court.  Only these “merit” employees are covered by the special amendment be​tween AOC and the State Personnel Board.  See Memo to File from Sherry Broadway, Manager, Certification and Payroll Audit, Personnel Department (Nov. 30, 1995).

In 2000, the State Personnel Director issued the following guidance con​cerning the transfer of annual leave into the merit system.  First, the director established the general rule, in keeping with regulation 670-X-13-.08, as follows:

Rules of the State Personnel Board, 670-X-13-.08, prohibit the transfer of annual leave earned in non-merit positions to the state merit system.  As the Rules mandate that this leave not be recognized, employment in non-merit, non​permanent positions will not be rec​ognized in establishment of a leave progression start date to determine an employee’s rate of leave accumu​la​tion.  For purposes of determining length of service in the accumulation of annual leave, service shall mean paid employment in a perma​nent position in the merit system unless other​wise specified by law.

Letter to State Personnel Records from Tommy Flowers, State Personnel Direc​tor, State Personnel Department (Mar. 21, 2000).  The policy guid​ance then restated the exceptional provisions made with respect to AOC and added other agencies to that exception, but still maintained that em​ployees of district attor​neys’ offices could not transfer leave or service time.  That letter stated:

Leave accumulated in other state entities having been reviewed and approved by the State Personnel Director as having annual leave sys​tems maintained in accordance with the Rules of the State Personnel Board and leave policies and procedures established by State Personnel will be accepted into the State Merit System.  These in​clude and are limited to the following state enti​ties: Legislative Fiscal Office, Legislative Refer​ence Service, Administrative Office of Courts, House of Representatives, and Senate.


Leave or credit for service is not accepted for leave accumulation purposes for the follow​ing entities: district attorneys’ offices, post​secondary education.

Id.

On an undated, handwritten attachment entitled “Accepting Leave & Time,” there are two columns, one labeled “yes” and one labeled “no.”  Under “yes” are listed AOC, House and Senate, and MHD exempt, which this Office takes to mean Department of Mental Health and Mental Retar​dation.  Listed under “no” are ACHE and Postsecondary Education.  Id.  

In 2001, Rule 670-X-13-.08 was amended to conform with the current prac​tices of the State Personnel Board by adding an exception to the origi​nal rule.  The rule now provides as follows:

670-X-13-.08.1 Transfer of Leave into the State Merit System.  Persons entering the state merit system may not transfer into the state merit sys​tem annual leave accumulated in non-merit employment positions with the following excep​tion:

1. Individuals employed by a non-merit system State agency or entity, who accumulate leave in accordance with the procedures established by the Rules of the State Personnel Board may transfer their accumulated annual leave into the state merit system provided the appointing authority approves the acceptance of the leave.  The non-merit system State agency or entity must certify the amount of leave the employee has accumulated and further certify that the accumu​lation of leave is in accordance with procedures established by the Rules of the State Personnel Board.  This provi​sion does not apply to public schools and postsecon​dary institutions.

Rules of the State Personnel Board, State of Alabama (revised Sept. 2001).


Although the new rule does not specifically state that years of service will also be transferred if the conditions set out in the rule are met, this Office has been informed that it is the prac​tice of the State Personnel Department to trans​fer both accumulated leave and service time for pur​poses of determining an employee’s leave accumulation under the statute.  Thus, the State Personnel Department has adopted a third possible con​struction of the leave statute:  that is, you may count prior non-merit state employment if conditions are met; other​wise, not.


Assuming (without specifically finding) that Rule 670-X-13-.08 is a valid interpretation of section 36-26-35, if your employee is regularly em​ployed and is covered by the merit system, and if the district attorney who was the employee’s former employer will certify the amount of leave the employee accumulated, and further certify that the accumulation of leave was in accordance with procedures established by rules of the State Person​nel Board, you may approve the accep​tance of any accumulated leave and allow the employee to count his time as an employee of a district attorney’s office for leave accumulation purposes under section 36-26-35.  If all these conditions are not met, you may not allow the employee to transfer leave or use his or her prior service with the district attor​ney’s office as service time for determining leave accumulation.  


If your employee is not entitled to transfer accumulated leave and service time, the employee may argue that this scheme is unfair and actu​ally denies him equal protection under the laws because some former employ​ees of district attor​neys’ offices will be granted this privilege while he or she is not entitled to it.  This argument must fail.

 
A personnel policy that does not directly and substantially interfere with a fundamental right is subject to rational basis scrutiny.  Parks v. City of Warner Robins, Ga., 43 F. 3d 609, 614-15 (11th Cir. 1995) (applying rational basis scru​tiny to anti-nepotism policy).  A personnel rule “will not violate the Due Process Clause if it is rationally related to a legitimate government interest.”  Id.  “Under the rational basis test, the primary issues are: first, whether the government has the power or authority to regulate the particular area in question; and second, whether the method the Government has chosen to accomplish this goal bears a rational relation to the ultimate objective.”  Cash Inn of Dade v. Metropolitan Dade County, 938 F. 2d 1239, 1241 (11th Cir. 1991).  When a state provision does not violate a fun​damental right “the burden is not upon the state to establish rationality of its restriction, but is upon the challenger to show that the restriction is wholly arbitrary.”  Karr v. Schmidt, 460 F.2d 609, 617 (5th Cir.) (en banc), cert. denied, 409 U.S. 989 (1972).


Furthermore, when the policy in question affects an economic interest of the state, rational basis is easily established and is accorded minimal scrutiny.  Metropolitan Life Insurance Co. v. Ward, 470 U.S. 869, 881 (1985); Cotton States Mutual Ins. Co. v. Anderson, 749 F.2d 663, 669 (11th Cir. 1984).  A state’s regu​lation of social and economic matters does not violate equal protection “merely because the classifications made by its laws are imperfect.”  Dandridge v. Williams, 397 U.S. 471, 485 (1970).  Rather, different classifications of persons “must be reasonable, not arbi​trary, and must rest upon some ground of difference having a fair and sub​stantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.”  F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).  “A classification does not fail rational-basis review because it is not made with mathematical nicety or because in prac​tice it results in some inequality.  The problems of government are practical ones and may justify, if they do not require, rough accommodations—illogical, it may be, and unscientific.”  Heller v. Doe by Doe, 509 U.S. 312, 321 (1993).


It is the opinion of this Office that a court would find the policy of the State Personnel Board survives rational-basis review.  The State Per​sonnel Board has a legitimate need to protect the economic interests of the state by verifying the accuracy of leave balances and service time of all employees in state service.  Under these circumstances, the State Personnel Board must draw a line between those who may transfer leave and those who may not.  The dividing line has been reasonably drawn between those employees who produce an appropriate certifica​tion from their previous employers and those who do not.

This Office has been informed that before the adoption of the new rule on September 17, 2001, some employees received credit for leave accumulation pur​poses for prior years of service with non-merit agencies, while some employees who were similarly situated did not receive credit for similar service.  This opin​ion should not be interpreted to prevent the State Personnel Department from adopting a policy that would allow all those employees similarly situated to receive credit for such prior service for leave accumulation purposes. 

CONCLUSION

Under section 36-26-35 of the Code of Alabama and State Personnel Rule 670-X-13-.08, an employee’s length of time of employment with a district attor​ney’s office, the appellate courts of Alabama, or other non-merit state employ​ment will qualify as state service if the employee is regularly employed and covered by the merit system, and the former employer will certify the amount of annual leave the employee accumulated and further certify that the accumula​tion of leave was in accordance with pro​ce​dures established by rules of the State Personnel Board.  If all the con​di​tions are not met, the employee may not use prior service with the for​mer employer as service time for determining annual leave accumulation.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.
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BILL PRYOR





Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division
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