July 2, 2002


Honorable Bryan Waldrop

Marshall County Tax Assessor

424 Blount Avenue, Suite 104

Guntersville, AL  35976

Ad Valorem Taxes - Exemptions -Refunds - Tax Assessors - Marshall County

A taxpayer has the responsibility to make a claim for an exemption.  A taxpayer who is entitled to an exemption, but paid ad valorem taxes by mistake because the taxpayer failed to claim the exemption, is entitled to a refund pursuant to section 40-10-160 of the Code of Alabama.

Dear Mr. Waldrop

This opinion of the Attorney General is issued in response to your request.

QUESTION

In the Attorney General’s opinion to Freda Roberts, Mobile County Revenue Commissioner, dated March 16, 2001, it states that section 40-10-160 of the Code of Alabama, which provides for the payment of a refund, does not distinguish between mistakes made by the taxpayer and those made by the Revenue Commissioner’s Office.  The opinion also states “for whatever reason or through whomever’s fault,” does this mean that if a taxpayer fails to sign for any allowable exemption, such as over age 65, disability, or current use, that these taxpayers are entitled to a refund pursuant to section 40-10-160?

FACTS, ANALYSIS, AND CONCLUSION
Section 40-10-160 of the Code of Alabama provides a two-year statute of limitations to apply for a refund of taxes paid by mistake.  This section states as follows:

Any taxpayer who through any mistake, or by reason of any double assessment, or by error in the assessment or collection of taxes, or other error, has paid taxes that were not due upon the property of such taxpayer shall be entitled, upon making proof of such payment to the satisfaction of the Comptroller, to have such taxes refunded to him if application shall be made therefor, as hereinafter provided, within two years from the date of such payment.

ALA. CODE § 40-10-160 (1998) (emphasis added).

Section 40-7-6 of the Code of Alabama does not allow the taxing official to exempt property that the taxpayer did not list as exempt for the tax year in question.  This section provides, in pertinent part, as follows:

All property claimed exempt from taxation under this title shall be listed with the tax assessor by the taxpayer and entered on his return showing the items of property sought to be exempted and no property omitted from said return shall be exempted.

ALA. CODE § 40-7-6 (1998) (emphasis added).

The assessing officer's duty as to claims of exemption does not include an affirmative search of all the property in his jurisdiction to seek out and apply exemptions.  If an exemption is claimed, he should verify the facts upon which the claim of exemption is based to satisfy himself of the validity of the claim. The property owner/taxpayer has the responsibility to make a claim of exemption in accordance with the law if he expects to be granted the benefit of the exemption.  See State v. Ross Grady Ins. Agency, Inc., 266 So. 2d 787 (1972).  If, however, a taxpayer is entitled to an exemption, but paid the taxes because, by mistake, the taxpayer failed to claim the exemption, the taxpayer is entitled to a refund pursuant to section 40-10-160 of the Code of Alabama.  Opinions to Honorable Winford Turner, Revenue Commissioner, Morgan County, dated May 24, 1996, A.G. No. 96-00220; and to Honorable Charles H. Crim, Tax Assessor, Jefferson County, dated March 5, 1996, A.G. No. 96-00147.  Section 40-7-10 of the Code of Alabama provides that once a statutory exemption has been claimed and granted, a taxpayer is not required annually to make such a claim.

I hope this opinion answers your question.  If this Office can be of further assistance, please do not hesitate to contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH.

Chief, Opinions Division
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