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Honorable Don Davis

Mobile County Probate Judge

Probate Court of Mobile County

Post Office Box 7

Mobile, Alabama  36601

Incorporations - Petitions - Probate Courts - Municipalities - Mobile County

Because the statute is silent on the time a petition for the incorporation of a community must be filed or re-filed after the signatures have been obtained, a probate judge, in determining the validity of the petition, decides on a case-by-case basis regarding the passage of time between the execution of the petition and the submission of the petition to the probate court for the requested election.

A probate judge, in his judicial capacity, may conduct a hearing to determine the validity of a petition for the incorporation of a municipality. The election for incorporation must be held within thirty days after the filing of a valid petition.

Dear Judge Davis:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


How much time can elapse between the date a written petition requesting a municipal incorporation election is executed and the petition is submitted to the court for the requested election?  Stated differently, when does a municipal incorporation petition become stale?

FACTS AND ANALYSIS


Your request states:


A group of citizens residing outside the municipal limits of the City of Mobile in the western part of Mobile county (collectively “petitioners”) have twice submitted a petition requesting the court to conduct a municipal incorporation election only to withdraw the petition after written objection has been made, but not before the court has scheduled a municipal incorporation election and provided many staff man-hours preparing for said election.  The first petition was submitted to the court in September 2001.  The second petition was submitted in April 2002.  The petition utilized in the second request included the signatures obtained in regards to the first petition effort and additional names obtained after the first petition effort was aborted by the petitioners.  The petitioners have publicly stated that they intend to submit their petition to the court again, within the next four to six weeks and, presumably, they will attempt to use the same names and signature pages submitted with the earlier petitions.


In both instances the petitioners permitted the court’s staff to review the petition and supporting materials (which included an affidavit addressing the statutory requirements) before the petitions were formally filed with the court.  By doing so, the court’s staff was able to test the supporting materials and, in both instances, the court was reasonably satisfied that the petition met the requirements of Alabama law for an election to be called and conducted.  This procedure has been utilized by this court for a number of years and has worked well in the past, particularly given the stringent time requirements regarding the scheduling of the election.  [See ALA. CODE § 11-41-2 (1975)].


In both instances, opponents to the requested election came forward after the incorporation election was scheduled and demonstrated technical problems with the petitions.  Simple amendments to municipal incorporation election petitions, akin to amendments to complaints in civil litigation, do not appear to be permitted, given past rulings of the Supreme Court of Alabama.  [See Reagan v. Rhodes, 264 Ala. 39 (1956); Watts v. Town of Green Valley, 282 Ala. 555 (1968); and Meeks v. Town of Hoover, 286 Ala. 373 (1970)].  In both instances, the petitioners elected to withdraw their petitions, and the scheduled elections were cancelled.


Section 11-41-1 of the Code of Alabama provides for the incorporation of an unincorporated community.  It states in pertinent part:


When the inhabitants of an unincorporated community, which has a population of not less than 300, constituting a body of citizens whose residences are contiguous to and all of which form a homogeneous settlement or community, desire to become organized as a municipal corporation, they may apply to the probate judge of the county in which the territory is situated, or the greater portion thereof if it is situated in two or more counties, for an order of incorporation, by a petition in writing signed by not less than 15 percent of the qualified electors residing within the limits of the proposed municipality. 

*  *  *


The petition shall state the proposed name of the municipality and shall have attached thereto and as a part thereof an accurate plat of the territory proposed to be embraced within the corporate limits, including all subdivisions into lots, blocks, streets and alleys, within the territory, if any, and an accurate description by metes and bounds of the boundary of the territory. No platted or unplatted territory shall be included within the boundary unless there are at least four qualified electors, according to government survey, residing on each quarter of each quarter section or part thereof of the platted or unplatted land, who assent thereto in writing by signing the petition, together with the consent of the persons, firms, or corporations owning at least 60 percent of the acreage of the platted or unplatted lands, the consent to be signified by their signing the petition. Proof of residence and qualifications as electors of petitioners and of persons affected shall be made to the judge of probate, by affidavit or otherwise, as he or she may direct. When determining the ownership of the lands, the person, firm, or corporation assessing the property for taxation shall be accepted by the probate judge as prima facie the owner thereof. . . .

ALA. CODE § 11-41-1 (Supp. 2001).


In an opinion of the Attorney General to you dated October 19, 2001, this Office stated:

The Alabama Supreme Court has held that the filing of an incorporation petition requires judicial action by the probate judge.  Thus, the petition should be treated as a judicial case.  Reagan v. Rhodes, 264 Ala. 39, 84 So. 2d 647 (1956).  Section 11-41-1 does not address whether an incorporation petition may be withdrawn and returned to the parties.  This Office has previously held that, in general, a petition may be withdrawn, returned to the parties, amended, and re-filed with the probate court.  Opinions to Honorable Tom Burleson, Probate Judge, Cullman County, dated October 31, 1986, A.G. No. 87-00037; to Honorable Hal Kirby, Probate Judge, Franklin County, dated January 27, 1984, A.G. No. 84-00137; to Honorable Paul Thomas, DeKalb County Probate Judge, dated January 6, 1981, A.G. No. 81-00156; and to Honorable Frank J. Green, Probate Judge, Blount County, dated January 11, 1979, 173 Op. Att’y Gen. 49.  This Office has also stated that an original petition that is over a year and a half old that failed to be certified cannot be withdrawn and recirculated.  Opinion to Honorable Barbara B. Boyd, State Representative, District 32, dated November 19, 1997, A.G. No. 98-00036. . . .

Opinion of the Attorney General to Honorable Don Davis, Probate Judge, Mobile County, dated October 19, 2001, A.G. No. 2002-34 at 4.


Section 11-41-1 does not address the re-filing of a petition for the incorporation of a community.  This Office has stated that after an original petition has been on file for over one and one-half years and failed to be certified, it cannot be withdrawn and re-circulated.  Opinion to Barbara Boyd, State Representative, District 32, dated November 19, 1997, A.G. No. 98-00036.  Although a year and one-half was found to be too stale in that particular case, neither this Office nor a court has held that a year and one-half is the definitive time period for staleness for petitions.  That issue must be addressed based on the facts of the particular petition.


A probate judge, pursuant to section 11-41-1, exercises judicial action.  Reagan v. Rhodes, 264 Ala. 39, 44, 84 So. 2d 647, 652 (1956).  The Supreme Court stated in Reagan regarding the judicial role of the probate judge in the incorporation of a municipality:

In referring to this provision in Foshee v. Kay, 197 Ala. 157, 160, 72 So. 391, 393, this court said:

“The order of the probate judge recites that these facts appeared to the satisfaction of the court; and, while it does not say that proof of the fact was made, we think that this judicial ascertainment was by proof of some kind, and the character of which was discretionary with the probate judge, and that the failure of the order to recite that proof was made, or how it was made, was not fatal to the incorporation.”

Id. at 45, 653.

CONCLUSION


Because the statute is silent on the time a petition for the incorporation of a community must be filed or re-filed after the signatures have been obtained, a probate judge, in determining the validity of the petition, decides on a case-by-case basis regarding the passage of time between the execution of the petition and the submission of the petition to the probate court for the requested election.

QUESTION 2

Section 11-41-1 of the Code of Alabama provides in the second paragraph thereof as follows:

“Proof of residence and qualifications as electors of petitioners and of persons affected shall be made to the judge of probate, by affidavit or otherwise, as he may direct.”  (Emphasis added.)

Given said provisions, can the court, upon receipt of a petition requesting a municipal incorporation election:  (a) give public notice of the filing of the petition; (b) schedule a hearing to ascertain whether the requirements of Alabama law have been met for the court to call the requested election, with the petitioners being responsible for producing evidence to substantiate that all of the requirements of Alabama law have been met; (c) give public notice of said hearing and establish a deadline date for objections to the petition to be submitted to the court; (d) conduct a hearing where the petitioners are required to establish that all of the legal requirements have been met; and (e) presuming all requirements are determined to be present, schedule an election within 30 days of said determination?  Stated differently, how much flexibility does the “or otherwise” clause give the court in terms of establishing that the statutory requirements have been met, before the court actually calls and schedules the incorporation election?

FACTS AND ANALYSIS


Section 11-41-1 of the Code, as quoted in your question, regarding the incorporation of a municipality, grants the probate judge latitude in proving residence and qualifications as electors of petitioners and affected persons.  Quoting from an opinion of the Attorney General to Honorable J. H. (Hal) Smith, Lee County Judge of Probate, dated December 3, 1999, A.G. No. 2000-38:


You also conducted a hearing to consider the validity of the petition in which you gave any opponents the opportunity to present evidence against the petition.  No evidence was presented at that time with respect to the two petitioners in question, and you state that you had no reason to believe that the two petitioners were not qualified electors residing on the property to be incorporated.  A hearing is not required by the Code of Alabama, and the hearing was not held for the apparent purpose of verifying signatures and addresses of petitioners.  At the end of that hearing, you made a determination that the petition was valid and set a date for the election. . . .

Id. at 5.


A probate judge, in his or her judicial capacity, determines the best and most judicious way to prove the validity and veracity of the petition and signatures thereon in proceedings for the incorporation of a municipality.   A probate judge may hold a hearing to determine the validity of a petition for incorporation.  See Hill v. Town of Douglas, 359 So. 2d 374, 375 (Ala. 1978).


Section 11-41-2 of the Code of Alabama states, “[u]pon compliance with the provisions of section 11-41-1, the judge of probate must direct an election to be held within 30 days after the filing of the petition”  ALA. CODE § 11-41-2 (1989).  The probate judge is to determine at the time the petition is filed if it complies with the requirements of section 11-41-1 and is thus valid on its face.  If the judge so finds, he or she is to order an election to be held within thirty days of the time the petition is filed.  The probate judge, in a judicial action, may then order a hearing to determine if, indeed, the requirements of Alabama law have been met and to hear any objections to the petition.  If, at the hearing, the probate judge finds the petition is defective or that the objections presented are valid, he or she may postpone or cancel the election until the time the defects are cured and a valid petition is filed.  He or she is to then call for an election on incorporation within thirty days.  This procedure is in keeping with the statute and ruling of the Supreme Court in Hill v. Town of Douglas, which reads:


The contestants argue next that the probate court exceeded its authority in ordering an election to be held more than 30 days from the date the original petition to incorporate was filed. Title 37, s 11 (now s 11-41-2, Code 1975), provides that ". . . the judge of probate must direct an election to be held within thirty days after the filing of the petition." In the instant case, the election was originally ordered for July 26, 1977, within thirty days of the filing of the first petition; but, because the judge agreed with the contestants that the petition was defective, that order was set aside. Obviously, where the validity of the petition is questioned, the probate court must first determine its sufficiency because it has no authority to order an election in the absence of a valid petition. Meeks v. Town of Hoover, 286 Ala. 373, 240 So.2d 125 (1970). After the court held a hearing and determined that the petition was valid, it then ordered an election to be held within 30 days thereafter. The court determined, after hearing, that the petition was valid on September 16, 1977. The election was ordered to be held on October 11, 1977. This complies with the statute.
Hill v. Town of Douglas, 359 So.2d at 37 (emphasis added).

CONCLUSION


A probate judge, in his judicial capacity, may conduct a hearing to determine the validity of a petition for the incorporation of a municipality.  The election for incorporation must be held within thirty days after the filing of a valid petition.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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