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Honorable Austin McArdle

Mayor, Town of Kinsey

6947 Walden Drive

Kinsey, AL  36303

Municipalities – Roads, Highways and Bridges – Counties – Houston County

It is the opinion of this Office that, based on the facts presented, the town of Kinsey is not responsible for the material costs of maintenance, paving and scraping of roads within its corporate limits.

Pursuant to the procedures set out in sections 11-49-80 and –81 of the Code of Alabama, a municipality may pass a resolution accepting responsibility for the county roads that lie within the corporate limits of the municipality.

If a municipality does not pass such a resolution, the county has the authority and responsibility for maintaining the county roads.

Dear Mayor McArdle:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Kinsey.

QUESTION


Is the Town of Kinsey responsible for the material costs of maintenance, paving, and scraping of roads within its corporate limits?

FACTS AND ANALYSIS


The Houston County Commission has set a policy that each municipality within the county must pay for maintenance, paving, and scraping used on certain roads located in certain cities in the county.  The city roads were arbitrarily picked by the county and include a large number of dirt roads within each municipality.  The Town of Kinsey has not adopted any road for maintenance within its corporate limits since July 1995.  The city has not annexed any property since July 1995 or maintained any road within its corporate limits prior to July 1995.  The Town of Kinsey has not adopted any road for maintenance prior to July 1995 and has not received any revenue from Houston County for road maintenance prior to or since July 1995.


Section 11-49-80 of the Code of Alabama relates to the authority over streets and roads within a municipality controlled by the county.  Section 11-49-80(a) states:


Where the authority to control, manage, supervise, regulate, repair, maintain and improve a street or streets or part thereof lying within a municipal corporation is vested in the county commission of the county within which a municipal corporation is located, a municipal corporation may resume or take over the authority to control, manage, supervise, repair, maintain and improve such street or streets or part thereof designated in the resolution adopted by the governing body of a municipal corporation to resume or take over such authority.

ALA. CODE § 11-49-80(a) (supp. 1998).


Section 11-49-81 provides:


Such resolution shall designate the sum or sums ascertained to be the reasonable charge to be paid by such county for being relieved of the burden of the control, management, supervision, repair, maintenance and improvement of such street or streets or part thereof designated in said resolution, and no such resolution shall become effective until and unless the county shall by appropriate actions of its county commission pay or contract to pay such sum or sums as may be designated in such resolutions.

ALA. CODE § 11-49-81 (1992).


Section 11-49-80(b)-(d) was added to section 11-49-80(a) in 1995 by Act No. 95-312.  These sections can be summarized as follows: The annexation of territory into a municipality after July 7, 1995, results in the municipality assuming control of the streets in the annexed territory if the streets and roads were previously maintained by the county for a period of one year prior to the annexation.  If the streets and roads in the annexed territory were maintained by the county for less than a year prior to July 7, 1995, the municipal planning commission of the municipality must approve the transfer of control of the streets.  The responsibility for control and maintenance of public streets lying within the municipality on July 7, 1995, remains the responsibility of the city or county responsible for such streets and roads on that date.  These provisions do not prohibit a county and municipality from entering into a mutual agreement providing for an alternative arrangement for control and maintenance of public streets and roads lying within the municipalities.  See ALA. CODE § 11-49-80(b-d) (supp. 1998).


In accordance with section 11-49-80, if Houston County was in control of and maintained county roads and rights-of-way in the corporate limits on July 7, 1995, it is to continue the maintenance and upkeep of these roads unless the municipality, by a properly adopted resolution, has assumed control of the streets and roads, and proper remuneration has been paid by the county, or the county and municipality have an agreement regarding the control and maintenance of the streets and roads.  See Opinion of the Attorney General to the Honorable Gary C. Sherrer, Attorney, Houston County Commission, dated October 7, 1996, A.G. No. 97-00002; Opinion of the Attorney General to the Honorable Kathryn S. Holley, Mayor, New Brockton, dated May 5, 1996, A.G. No. 96-00206.  The county’s obligation to maintain and keep streets in a municipality does not extend to roads or streets over which the county has no control.  See Opinion of the Attorney General to the Honorable Barrown Douglas Lankster, Attorney, Greene County Commission. dated October 12, 1999, A.G. No. 2000-007.


Sections 11-49-80 and –81 provide for municipalities to adopt resolutions to resume or take over responsibility for county roads located within the corporate limits of municipalities.  ALA. CODE §§ 11-49-80, 11-49-81 (Supp. 2000).  The resolutions must designate a charge to be paid by the county for being relieved of the responsibility for the roads. Id.  In addition, this Office has held that the county has the authority and responsibility to maintain its roads within the city limits.  Opinion of the Attorney General to the Honorable Jack Floyd, State Senator, dated November 23, 1993, A.G. No. 94-00043.  Unless there is a resolution passed by the municipality accepting responsibility for the county roads that lie within the corporate limits of the municipality, the county has the authority and responsibility for maintaining the county roads.  Opinion of the Attorney General to the Honorable Kathryn S. Holley, Mayor, New Brockton, dated May 9, 1996, A.G. No. 96-00206.  The facts as stated to this Office are that the Town of Kinsey has not adopted any road for maintenance since July 1995 and has not annexed any property since July 1995.  Kinsey has not maintained any road within its corporate limits nor adopted any road for maintenance prior to July 1995.  It is the opinion of this Office that, based on the facts as presented, the Town of Kinsey is not responsible for the material costs of maintenance, paving and scraping of roads within its corporate limits.

CONCLUSION


The Town of Kinsey is not responsible for the material costs of maintenance, paving and scraping of roads within its corporate limits.  

Pursuant to the procedures set out in sections 11-49-80 and –81 of the Code of Alabama, Kinsey may pass a resolution accepting responsibility for the county roads that lie within its corporate limits.  If Kinsey does not pass such a resolution, the county has the authority and responsibility for maintaining the county roads.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Griffin Acken of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/RGA
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