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Honorable Iva Nelson

City Clerk/Treasurer

City of Gadsden

P. O. Box 267

Gadsden, Alabama  35902

Municipalities – Municipal Employees – Direct Deposit – Salaries – Etowah County

Municipal employees may not be required by a municipality to acquire or maintain an account at a financial institution for the purposes of direct deposit or electronic funds transfers.

Dear Ms. Nelson:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Gadsden.

QUESTIONS


May the City of Gadsden restrict the method of payment of its employees solely to the direct deposit of payroll checks into the account of each employee at a financial institution through an electronic funds transfer?


Is an employee required to divulge information about whether he or she has an account at a financial institution or the location and number of the account?


Is the employee required to consent to such a change?


Are there any legal guidelines or processes that must be followed to implement such a change?

FACTS AND ANALYSIS


As a result of new security concerns following September 11 and the disruption of some mail delivery, some employers ceased the practice of providing payroll checks to their employees and started providing payroll exclusively through direct deposit to the account of any employee at a financial institution.  The City of Gadsden has considered paying its municipal employees through direct deposit or electronic transfer of funds.  Some employees have expressed privacy concerns and do not want to disclose to their employer whether they have an account or information about the account necessary for the employer to make direct deposit into the account.  Other employees do not currently have an account at a financial institution and would be required to have an account if the employer required direct deposit.


This Office has not previously addressed this issue.  The powers of Alabama municipalities and towns are delegated by the Legislature and are subject to withdrawal and limitation by that body.  The Municipal Code is found in title 11 of the Code of Alabama, and municipalities and towns have been granted a broad array of powers by the Legislature.  Alabama courts have held that municipal corporations possess and can exercise the following powers and no others: those granted in express words; those necessarily or implied or incident to the powers granted; and those essential to the declared objects and purposes of the corporation, not just convenient but indispensable.  See Mobile v. Moog, 53 Ala. 561 (1875); New Decatur v. Berry, 90 Ala. 432, 7 So. 838 (1890); Best v. Birmingham, 201 Ala. 641, 79 So. 113 (1918).


The Legislature has not addressed the issue of direct deposit or electronic transfer of funds.  The Legislature has not granted municipalities the power to require employees to acquire or maintain an account at a financial institution.  Requiring an employee to acquire and maintain an account for the purpose of direct deposit may be a substantial burden to the employee.  Many banks require a minimum deposit to start an account and charge fees for checks and to maintain the account.  Many employees also simply do not wish their employer to have access to any account information they may already have.  It is the opinion of this Office that requiring an employee to acquire and maintain an account at a financial institution for the purpose of direct deposit is not a power granted, expressly or impliedly, to municipalities by the Legislature.  Whether requiring an employee to maintain an account for direct deposit is essential or necessary to the declared objects and purposes of the municipality is a question for the courts.

CONCLUSION


Municipal employees may not be required by a municipality to acquire or maintain an account at a financial institution for the purposes of direct deposit or electronic funds transfers.  An employee is not required to divulge information about any of his or her accounts for this purpose or consent to such a change.  Because the answer to the first three questions is no, the answer to question four is also no.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Rebecca Griffin Acken of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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