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Honorable John F. Scroggins

Attorney, Town of Jackson's Gap

139 South Broadnax Street

Dadeville, AL  36853

Attorneys Fees – Municipal Funds – Tallapoosa County

The Town of Jackson’s Gap may, but is not required to reimburse the town clerk for legal fees incurred by the clerk when she was suspended without pay from her position, but later restored and reimbursed for lost pay by the town council.

Dear Mr. Scroggins:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Jackson’s Gap.

QUESTION


May a Class 8 municipality reimburse a town clerk for legal fees incurred by said clerk when she was suspended without pay by her immediate supervisor over allegations of dereliction of her duties, and later restored to her position after a termination hearing by a majority vote of the town council?

FACTS AND ANALYSIS


Circumstances similar to the facts you presented were considered in an opinion issued to Honorable Jimmy L. Nunn, Attorney for the City of Selma, dated June 28, 2001, A.G. No. 2001-210.  In that opinion, the assistant chief of police was suspended by the mayor for five days.  The assistant chief of police hired an attorney to represent him and appealed to the personnel board where a hearing was held.  The personnel board upheld the authority of the mayor to suspend an employee, but ruled that suspension was not warranted in that case.  The assistant chief of police was restored to his position and reimbursed for lost pay.  Quoting from that opinion:


A municipality is not required by statute or case law to pay the legal expenses incurred by an employee to appeal a disciplinary action to the personnel board.  In fact, a municipality should not pay legal expenses that are clearly ultra vires or where no benefit inures to the municipal corporation.  Greenough v. Huffstutler, 443 So. 2d 886, 890 (Ala. 1983).  A municipality is authorized to pay the legal expenses to defend city officials or officers if the municipality determines that: (1) the city has a proper corporate interest in the action; (2) the actions allegedly committed were done in the discharge of official duties; and (3) the official acted honestly and in good faith.  City of Montgomery v. Collins, 355 So. 2d 1111 (Ala. 1978); Opinion to Honorable Ronnie Brazzell, Chairman, Elmore Water Authority, dated September 8, 1996, A.G. No. 86-00333.  A proper corporate interest may include the risk of litigation against the city.  Id.  A city may, if it determines that payment would be within the best interests of the city, pay the expenses in settlement of anticipated litigation.  See, Opinions to Honorable Lanelle Beadlescomb, Mayor, Town of Billingsley, dated April 28, 1994, A.G. No. 94-00157; to Honorable Tina M. Stamps, Attorney, Dothan City Board of Education, dated August 3, 1995, A.G. No. 95-00277.

Nunn at 2.

CONCLUSION


The Town of Jackson’s Gap may, but is not required to reimburse the town clerk for legal fees incurred by the clerk when she was suspended without pay from her position, but later restored and reimbursed for lost pay by the town council.  A municipality may pay the legal fees if the city council determines that: (1) the city has a proper corporate interest in the action; (2) the actions allegedly committed were done in the discharge of official duties; and (3) the official acted honestly and in good faith.  A city may also pay the legal expenses in anticipation of litigation if the city council determines that it is in the best interests of the city to settle the anticipated litigation.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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