June 27, 2002


Colonel James H. Alexander

Director

Department of Public Safety

P.O. Box 1511

Montgomery, AL  36102-1511

Public Safety, Department of – Driver License – Social Security Numbers – Foreign Citizens

The Alabama Department of Public Safety may promulgate rules and regulations designed specifically at ensuring positive identification of foreign nationals legally residing in the state for the purpose of fulfilling its functions relating to driver’s license administration.

Dear Colonel Alexander:


This opinion of the Attorney General is issued in response to your question on behalf of the Alabama Department of Public Safety.

QUESTION

Does the Alabama Department of Public Safety have the authority to promulgate rules and

regulations to permit the issuance of a driver’s

license to a foreign national who does not possess a social security number?

FACTS, LAW, AND ANALYSIS

State law grants to the Department of Public Safety the authority “to do all that is necessary to administer and enforce” the laws relating to motor vehicles in this state.  ALA. CODE § 32-2-5 (1999).  Further, the Director of Public Safety is directed to “establish and promulgate reasonable rules and regulations not in conflict with the laws of this state concerning operation of motor vehicles and concerning the enforcement of the provisions of this chapter.”  ALA. CODE § 32-6-13 (1999).

The Department of Public Safety currently requires all applicants for a driver’s license to produce their social security number.  Regulation 760-X-1-.19, Ala. Admin. Code.  Foreign nationals entering the United States with a non-work-authorized visa cannot, by virtue of a Social Security Administration policy change, be assigned a social security number in order to obtain a driver’s license.  These persons therefore cannot comply with the requirement and are not issued a driver’s license.  By denying foreign nationals a vehicle driver’s license, the state is missing the opportunity to enhance the areas of public safety, homeland security, and child welfare.

The state laws and regulations regarding the provision of a social security number were enacted pursuant to federal law, and citation to federal law is necessary.  Federal law clearly allows the state to use social security numbers as a means of identifying individuals for the purposes of driver’s license administration.  “It is the policy of the United States that any State 

. . . may, in the administration of any . . . driver’s license . . . law within its jurisdiction, utilize the Social Security account numbers issued by the Commissioner of Social Security for the purpose of establishing the identification of individuals affected by such law, and may require any individual who is or appears to be so affected to furnish to such State . . . or any agency thereof having administrative responsibility for the law involved the Social Security account number . . . issued to him by the Commissioner of Social Security.”  42 U.S.C. § 405(c)(2)(C)(i).

Recently, the federal government enacted a law designed to enhance the collection of child support payments.  Specifically, 42 U.S.C. § 666(a)(13)(A) requires the state to have “[p]rocedures requiring that the social security number of any applicant for a professional license, driver’s license, occupational license, recreational license, or marriage license be recorded on the application [for the license].”  Id.  The intent of this act is clarified by a subsection that allows the Secretary of Health and Human Services to exempt states from the requirements.  As stated in 42 U.S.C. § 666(d), the Secretary of Health and Human Services has the authority to exempt a state from enacting laws or regulations required under the section if the state shows that such laws or regulations “will not increase the effectiveness and efficiency of the State child support enforcement program. . . .”  Id.
The effect of Regulation 760-X-1-.19 of the Alabama Administrative Code, when applied to foreign nationals, is a decrease in the effectiveness and efficiency of the state child support enforcement program, not an increase. Without a driver’s license or social security number, the state has no means by which to locate these people for any purpose, including the enforcement of child and spousal support orders.

To strengthen Alabama’s ability to collect child support payments, the 1997 Alabama Legislature adopted what became section 30-3-194(a) of the Code of Alabama.  That section closely tracks the federal statute, stating that “[a]ny agency charged with the administration of any law concerning the issuance or renewal of a license . . . to drive a private or commercial vehicle . . . shall require all applicants to provide the applicant’s Social Security number to the agency, which agency shall record the Social Security number on the application and related records maintained by the agency.”  ALA. CODE § 30-3-194(a) (Supp. 2001).  Note that this Code section is not contained in title 32, the title relating to motor vehicles and traffic.  Instead, the provision is contained in title 30, the title relating to child custody and support.

Nothing in title 32, the title pertaining to motor vehicles and traffic, requires the provision of a social security number for an individual to receive a license.  There are provisions that require that an examination be given to any applicant. ALA. CODE § 32-6-3 (Supp. 2001).  Minors are required to provide a “birth certificate or a certified statement from the county superintendent of education of the county in which the minor resides or from the superintendent of the school which the minor attends proving that the minor is at least 16 years old.”  Id.
State law also specifically requires each license to contain certain information.  The license must contain:

A distinguishing number assigned to the licensee and a color photograph of the licensee, the name, birthdate, address and a description of the licensee, who, for the purpose of identification and as a condition precedent to the validity of the license, immediately upon receipt thereof, shall endorse his or her usual or regular signature in ink upon the license in the space provided thereon, unless a facsimile of the licensee’s signature appears thereon.

ALA. CODE § 32-6-6 (1999).  Thus, under the law, the individual’s social security number is not required to be displayed on the license.

There is no question that under state and federal law, the Department of Public Safety has the authority to impose this requirement.  See McDonald v. Alabama Dept. of Public Safety, 756 So. 2d 880 (Ala. Civ. App. 1999), rehearing denied (July 16, 1999), cert. denied (Jan. 21, 2000).  Your question, however, relates to the issue of whether the Department of Public Safety may promulgate rules that would allow it to issue a driver’s license to a foreign citizen who does not, and cannot, possess a social security number.  In other words, is a social security number a prerequisite to obtaining a driver’s license in Alabama?

Based on the background and the documentation provided, it appears that, in the past, foreign citizens have been issued social security numbers by the Social Security Administration to obtain driver’s licenses in the United States.  In the wake of the September 11, 2001, terrorist attacks on the U.S., however, the Social Security Administration discontinued this practice where the social security number is obtained solely for the purpose of obtaining a license.  It is important to note, however, that in Social Security Administration Commissioner Jo Anne B. Barnhart’s letter to Governor Siegelman concerning this matter, she specifically states that “we continue to interpret [42 U.S.C. § 666(a)(13)(A)] as meaning states are to have in place a process to obtain and record a social security number when one has been assigned by the Social Security Administration and that this provision does not authorize or require social security numbers to be assigned for these purposes.” Letter from Jo Anne B. Barnhart, Commissioner, Social Security Administration, to Don Siegelman, Governor, State of Alabama (Feb. 4, 2002) (emphasis added).

International law provides limited driving privileges for foreign nationals while visiting the United States.  The 1949 United Nations Convention on Road Traffic allows foreign nationals to legally drive in Alabama with a foreign-issued driver’s license along with an international driver’s license; however, this privilege is recognized for only one year after entering the United States.

The State of Alabama requires every new resident who operates a motor vehicle to obtain an Alabama driver’s license within thirty days of establishing residency. ALA. CODE § 32-6-1 (1999).  At the time Alabama issues a new license, the prior driving records are appended, and all traffic tickets received elsewhere are noted and applied.  49 U.S.C.A. § 30304.  This procedure ensures that the Department of Public Safety does not issue a license to a person disqualified from driving by another state.  By denying a license to non-work-authorized visa entrants, the State of Alabama is relinquishing its ability to oversee the driving activity of visiting foreign nationals.  Oversight of these drivers would also benefit the enforcement of child welfare laws.

Applying the Welfare Reform Act to foreign nationals legally residing in the State of Alabama has traditionally been a difficult task.  Alabama’s current application of the Welfare Reform Act and related laws to foreign nationals denies a driver’s license to any foreign national legally residing in this state if they entered the United States with a non-work-authorized visa.  By doing so, Alabama has no independent means of identifying this segment of foreign nationals residing in the state and therefore no means of enforcing the provisions of the Welfare Reform Act and related laws against this segment of foreign nationals.  Devising comprehensive promulgated rules tailored specifically to ensure positive identification of foreign nationals would give Alabama the ability to enforce the provisions of this act when dealing with offenders in this segment of the state’s population. The application of rules tailored to the positive identification of citizens of the United States, as is currently the practice, fails to accomplish this task.

Pursuant to section 30-3A-308 of the Code of Alabama, as amended, the Office of the Attorney General is charged with oversight responsibility for the diligent provision of services by the support agency and the power to seek compliance with the Alabama Uniform Interstate Family Support Act.  ALA. CODE § 30-3A-101, et seq. (1998).  The purpose of this act is to enforce child and spousal support orders.  The Department of Public Safety, by virtue of its duty to issue both private and commercial vehicle driver’s licenses, is intricately involved in the enforcement of these orders.

The legislative intent of the Alabama Child Support Reform Act, as defined in section 30-3-179 of the Code of Alabama, as amended, is to “provide for the withholding, restricted use, suspension, or revocation of professional, occupational, recreational, or driver’s licenses for the failure to pay child support. . . .”  ALA. CODE § 30-3-179 (1998).  The Office of the Attorney General, therefore, has authority to review the practices in place by agencies involved in the administration and enforcement of family support orders and to ensure compliance.

There appears no question that the application of these laws and rules to foreign nationals runs contrary to their stated legislative intent.  An analysis of applicable state law indicates that the Department of Public Safety may promulgate rules specifically designed to address foreign nationals legally residing in Alabama for extended periods of time.  This process will ensure that the state has a means by which to locate these people should they become the subject of a family support order.  No legal impediment exists in state or federal law that would hinder the promulgation of such rules by the Department of Public Safety.

CONCLUSION

Although state and federal law require a person to provide their social security number, this requirement is inapplicable to those individuals who cannot obtain such number.  The state, through section 30-3-194 of the Code of Alabama, has complied with the federal requirement to have procedures in place to record an individual’s social security number “when one has been assigned.”  Neither state nor federal law requires a foreign citizen to obtain a social security number as a prerequisite to obtaining an Alabama driver’s license.  To do so would place a condition precedent unattainable of compliance by this segment of the population.  Therefore, the Alabama Department of Public Safety may promulgate rules and regulations designed specifically at ensuring positive identification of foreign nationals legally residing in the state for the purpose of fulfilling its functions relating to driver’s license administration.  Those functions serve not only the citizens of this state in the proper and efficient regulation of our highways and drivers, but also the effectiveness and efficiency of our state child support programs.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.
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Attorney General
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