June 20, 2002


Honorable James H. Alexander

Director

Department of Public Safety

P.O. Box 1511

Montgomery, Alabama 36102-1511

Commercial Driver License – Driving Under Influence – Breath Tests – Arrest – Department of Public Safety

The Alabama Department of Public Safety is required to disqualify the commercial driver’s license of a commercial motor vehicle operator for a period of two years upon the sworn report of a law enforcement officer that the driver refused a test of the driver’s blood, breath, or urine, or took such a test and registered an alcohol concentration of .04 or more while operating a commercial vehicle.

The results of field sobriety tests measuring a person’s blood alcohol level may be used by the Department of Public Safety to suspend a person’s commercial driver’s license only if it can be shown that such tests give an accurate and quantitative analysis of the person’s blood alcohol level and that the test has gained general acceptance as a basis for making such measurements.

A driver of a commercial vehicle must be placed under arrest prior to a chemical test for intoxication being administered to the driver in order for the results of such a test to be used to suspend the person’s commercial driver’s license.

Dear Colonel Alexander:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Public Safety.

QUESTION 1


Under section 32-6-49.13 of the Code of Ala​bama, is the Alabama Department of Public Safety authorized to suspend the commercial driver’s license of a driver upon the sworn report of a law enforcement officer that the driver was operating a commercial vehicle with an alcohol concentration of .04 or more, or can the depart​ment suspend only after the driver’s conviction of operating a commercial vehicle with an alco​hol concentration of .04 or more?

FACTS AND ANALYSIS

Section 32-6-49.13 of the Code of Alabama provides for the testing of commercial drivers.  Paragraphs (d) and (e) of that section provide as follows:

(d) If the person refuses testing, or submits to a test which discloses an alcohol concentration of 0.04 or more, the law enforcement officer shall submit a sworn report to the department certifying that the test was requested pursuant to subsection (b) and that the person refused to submit to testing, or submitted to a test which disclosed an alcohol concentration of 0.04 or more.

(e) Upon receipt of the sworn report of a law enforcement officer submitted under sub​section (d), the department shall disqualify the driver from driving a commercial motor vehicle for a period of not less than two years under Section 32-6-49.12.  This penalty shall be in addition to and cumulative of any other pen​alties imposed upon the driver under any other existing laws and shall run consecutively with any penal​ties for other offenses.

ALA. CODE § 32-6-49.13 (1999).  These paragraphs say that the depart​ment is to disqualify a driver upon the sworn report of a law enforcement officer, but then goes on to say the department shall disqualify the driver under section 32-6-49.12.  

Section 32-6-49.12 provides as follows:

(a)
Notwithstanding any other provision of this article, or of existing law, a person may not drive, operate, or be in physical control of a commercial motor vehicle within this state while having any measurable or detectable amount of alcohol in his or her system.

(b)
A person who drives, operates, or is in physical control of a commercial motor vehi​cle within this state while having any measurable or detectable amount of alcohol in his or her system or who refuses to submit to an alcohol test under Section 32-6-49.13, must be placed out of service for 24 hours.

(c)
Any person who drives a commercial motor vehicle within this state with an alcohol concentration of 0.04 or more must, in addition to any other sanctions which may be imposed under this article, or under fed​eral or state law, or rules or regulations of the depart​ment, be dis​qualified from driving a commercial motor vehi​cle under Section 32-6-49.11.

ALA. CODE § 32-6-49.12 (1999).

Section 32-6-49.11 provides, in part, as follows:

(a)
Any person is disqualified from driving a commercial motor vehicle for a period of not less than one year if convicted of a first violation of:

*  *  *

(2) Driving a commercial motor vehicle while the alcohol concentration of the person’s blood, urine, or breath is 0.04 or more.

ALA. CODE § 32-6-49.11 (1999).

These sections are, to some extent, contradictory as to when the depart​ment is to disqualify a commercial license.  The fundamental guide in reviewing statutory construction is to ascertain and effectuate the intent of the Legislature as expressed in the statute.  Kirkland v. State, 529 So. 2d 1036 (Ala. Crim. App. 1988).  A statute must be interpreted as a whole and, if possible, every section given effect.  Swint v. State Alco​holic Beverage Control Bd., 628 So. 2d 769 (Ala. Civ. App. 1993).  The purpose of statutory construction is to ascertain not only from language used by Legislature, but also from reason and necessity for statute, evil sought to be remedied, and object and purpose sought to be obtained.  Alabama State Bd. of Health v. Chambers County, 335 So. 2d 653 (Ala. 1976).


In section 32-6-49.13 of the Code, the legislative intent seems clear that the department is to disqualify any driver upon the sworn report of a law enforcement officer.  This conclusion is reinforced by the fact that the Legis​lature, in section 32-6-49.13, provides a mechanism for admin​istrative and judicial review of the department’s decision.


The purpose of the Uniform Commercial Driver License Act is to imple​ment the federal Commercial Motor Vehicle Safety Act of 1986 and to reduce or prevent commercial motor vehicle accidents.  ALA. CODE § 32-6-49.2 (1999).  Quickly removing impaired drivers from the road is clearly a purpose of the act.

CONCLUSION

The Alabama Department of Public Safety is required to disqualify the license of a commercial motor vehicle operator for a period of two years upon the sworn report of a law enforcement officer that the driver refused a test of the driver’s blood, breath, or urine, or took such a test and registered an alcohol concentration of .04 or more.

QUESTION 2

If the department can suspend a commer​cial license on the basis of a report from a law enforcement officer, can the suspension be based upon the results of a field sobriety test rather than a chemical test for intoxication?

FACTS AND ANALYSIS

The results of field sobriety tests are not admissible into evidence in this state to establish the guilt or innocence of an individual.  Boyd v. City of Mont​gomery, 472 So. 2d 694 (Ala. Crim. App. 1985).  Almost every state that has addressed the issue has refused to admit the results of such tests for purposes other than probable cause.  United States v. Iron Cloud, 171 F. 3d 587, 590 (8th Cir. 1999).  Specifically, the results of the Alco-Sensor testing device is not admissible because the devices are not specific for alcohol nor are they designed to give an accurate quantitative analysis.  Boyd, 472 So.2d at 697.


Any field sobriety test would have to meet the deficiencies of the Alco-Sensor and meet the requirements of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), which established guidelines for recognition of facts gleamed from scientific tests and is the standard for the admission of scientific evidence in Alabama.  Gamble, McElroy’s Alabama Evidence § 490.01 (5th ed. 1996).  The Frye test requires that the scientific test be sufficiently established to have gained general acceptance in the particu​lar field in which is belongs.  There are no cases indicating that any field sobriety test measuring a person’s blood alco​hol level has gained such acceptance.

CONCLUSION

The results of field sobriety tests measuring a person’s blood alco​hol level may be used by the Department of Public Safety to suspend a person’s commercial driver license only if it can be shown that such tests give an accu​rate and quantitative analysis of the person’s blood alcohol level and that the test has gained general acceptance as a basis for making such measurements.

QUESTION 3

Does the driver of a commercial vehicle have to be placed under arrest before an officer may require the driver to take a chemical test for intoxication?

FACTS AND ANALYSIS

The Fourth Amendment does not require the arrest of a suspect in order for law enforcement officers to take a sample of a person’s blood or breath where exigent circumstances exist.  United States v. Chapel, 55 F. 3d 1416 (9th Cir. 1995), cert. denied 516 U.S. 1065; Ex Parte Love, 513 So. 2d 24 (Ala. 1987).  Under Alabama’s Implied Consent Statute, section 32-5-192 of the Code of Alabama, a person must, however, be placed under arrest before a blood or breath sample taken from the person is admissible in evidence against the per​son.


Section 32-6-49.13 provides, in part, as follows:

(a)
A person who drives a commercial motor vehicle within this state is deemed to have given consent, subject to provisions of Section 32-5-192, to take a test or tests of that person’s blood, breath, or urine for the purpose of deter​mining that person’s alcohol concentration, or the presence of other drugs.

(b)(1)
A test or tests shall be administered at the direction of a law enforcement officer, who after stop​ping or detaining the commercial motor vehicle driver, has probable cause to believe that driver was driving a commercial motor vehicle while having alcohol or drugs in his or her system.  The law enforcement offi​cer shall test the driver at the scene by using a field breathalyzer or other approved device, technique, or procedure approved by the Department of Forensic Sci​ences, or transport the driver to an appropriate facility where a chemical test by an approved method shall be administered either by the officer or at his or her direction, or both.

(2)
A test or tests shall be administered at the direction of a law enforcement officer to all commer​cial motor vehicle drivers who are involved in any vehicular accident which results in death or physical injury requiring hospitaliza​tion or emergency medical treatment.

(c)
A person requested to submit to a test pro​vided in subsection (a) above must be warned by the law enforcement officer requesting the test, that a refusal to submit to the test will result in that person being immediately placed out of service for a period of 24 hours and being disqualified from operating a com​mercial motor vehicle for a period of not less than two years under Section 32-6-49.12.

ALA. CODE § 32-6-49.13 (1999).  The first sentence of section 32-6-49.13 states that a commercial driver is deemed to have consented to tests to deter​mine the driver’s alcohol concentration subject to the provisions of Section 32-5-192.  Section 32-5-192 requires the person to be under arrest before a chemi​cal test can be administered.  See ALA. CODE § 32-5-192 (1999).


Because the action of the department in suspending a commercial license is taken pursuant to section 32-6-49.13, evidence used by the department must have been obtained in strict conformity with the requirements of the statute.

CONCLUSION

A driver of a commercial vehicle must be placed under arrest prior to a chemical test for intoxication being administered to the driver in order for the results of such a test to be used to suspend the person’s commercial driver license.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Carol Jean Smith of my staff.

Sincerely,







WILLIAM H. PRYOR JR.







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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