June 20, 2002


Honorable John R. Phillips

Attorney, City of Oxford

Suite 810, AmSouth Building

Anniston, Alabama 36201-5672

Tax Abatements – Municipalities -Industrial Development - Private Property - Tax Incentive Reform Act of 1992 - Calhoun County

Calhoun Power Company, L.L.C., does not qualify for tax abatements under section 40-9B-1, et seq., of the Code of Alabama because it does not fall within an acceptable Standard Industrial Classification code.

Dear Mr. Phillips:


This opinion is issued in response to your request for an opinion from the Attorney General on behalf of the City of Oxford.

QUESTION

Can the City of Oxford grant the applica​tion for tax abatement of Calhoun Power Com​pany, L.L.C., under the provisions of section 40-9B-1, et seq., of the Code of Alabama?

FACTS, ANALYSIS, AND CONCLUSION


You state that Calhoun Power Company, L.L.C. (“company”), is constructing a fuel conversion facility located solely in Oxford, Calhoun County, Alabama.  The company will have only one customer, namely, Alabama Power Company.  The company will not serve the public and will not be subject to the rules and regulations of the Alabama Public Service Commission.


Calhoun Power Company, L.L.C., has made an application to the City Council of Oxford for an abatement of non-educational sales and use taxes, non-educational ad valorem taxes, and/or mortgage and recording taxes on its property under the provisions of section 40-9B-1, et seq., of the Code of Alabama.  Your question relates to whether the Oxford City Council may lawfully grant the requested abatement.  As discussed below, the answer is no.


Section 40-9B-1, et seq., of the Code of Alabama, referred to as the “Tax Incentive Reform Act of 1992,” was enacted to encourage industrial development within the state and to provide some incentives through the abatement of certain taxes.  A private user may apply for and be granted an abatement of ad valorem taxes, construction-related transaction taxes, and mortgage and recording taxes if the property constitutes industrial development property.


Section 40-9B-3 defines “industrial development property” and “industrial or research enterprise” as follows:

(5) INDUSTRIAL DEVELOPMENT PROPERTY.  Real and/or personal property acquired in connection with establishing or expanding an industrial or research enterprise in Alabama.

(6) INDUSTRIAL OR RESEARCH ENTERPRISE.  Any trade or business described in 1987 Standard Industrial Classification Indus​try Group Number 0724, Major Groups 20 to 39, inclusive, 50 and 51, Industrial Group Number 737, and Industry Numbers 4613, 8731, 8733, and 8734, as set forth in the Standard Industrial Classification Manual published by the United States Office of Management and Budget.


Major Groups 20 to 39 in the Standard Industrial Classification (SIC) Manual involve manufacturing products, including food and kindred products; tobacco products; textile mill products; apparel and other textile products; lumber and wood products; furniture and fixtures; paper and allied products; printing and publishing; chemicals and allied products; petroleum and coal products; rubber and miscellaneous plastics products; leather and leather products; stone, clay, and glass products; primary metal industries; fabricated metal products; industrial machinery and equipment; electronic and other electric equipment; transportation equip​ment; instruments and related products; and miscellaneous manufacturing industries.  Major Groups 50 and 51 in the SIC Manual involve wholesale trade of durable goods and non-durable goods, respectively.  Industrial Group Number 737 refers to computer and data processing services.  Industry Number 4613 refers to refined petroleum pipelines for products such as gasoline and fuel oil.  Finally, Industry Numbers 8731, 8733, and 8734 refer to commercial physical research, noncommercial research organizations, and testing laboratories, respectively.


None of these classifications include any sort of “fuel conversion facility” that you say Calhoun Power Company, L.L.C., is building in Oxford.  The SIC Manual specifically deals with electricity generation under Industry Numbers 4911, 4931, and 4939.  Calhoun Power Company, L.L.C., would arguably fall under one of these categories; none of these numbers, however, are included under section 40-9B-3(6) listing accept​able SIC codes.  Because the company does not fit into any of the accept​able classifications set out by the Legislature, the Oxford City Council cannot lawfully grant the abatement requested.

I hope this sufficiently answers your question.  If this Office can be of further assistance, please contact Keith Maddox, Legal Division, Reve​nue Department.







Sincerely,






WILLIAM H. PRYOR JR.







Attorney General







By:






CAROL JEAN SMITH







Chief, Opinions Division
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