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Honorable Bill Fuller

Commissioner

Department of Human Resources

Post Office Box 304000

Montgomery, Alabama  36130-4000

Misdemeanors - Child Care Facility - Crimes and Offenses

The elements of the crime for which there was a conviction in Kentucky, facilitation to trafficking marijuana, must be compared by the Department of Human Resources to the elements of the crime of distributing a Schedule I controlled substance in Alabama to determine if that person is disqualified from licensing, employment, working, or volunteering in a DHR-licensed, approved, 

or certified child care facility.

Dear Mr. Fuller:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Human Resources.

QUESTION


Is a misdemeanor conviction for facilitation to trafficking marijuana in Kentucky (reduced from felony trafficking in marijuana) a "crime involving the sale or distribution of a controlled substance" that would dis​qualify an individual from licensing, employment, working, or volunteering in a DHR-licensed, approved, or certified child care facility?  ALA. CODE § 38-13-1, et seq. (Supp. 2001).

FACTS, LAW, AND ANALYSIS


Criminal background checks are required on licensees; license and volun​teer applicants; prospective employees; and current employees and volunteers who are responsible for children, the elderly, and the disabled.  ALA. CODE § 38-13-1 to 38-13-12 (Supp. 2001).  Convictions for certain crimes enumerated in the law make an individual unsuitable for employment, volunteer work, approval, or licensure.  ALA. CODE § 38-13-4 (Supp. 2001).  Among these crimes are “[a] crime involving the sale or distribution of a controlled sub​stance” and “[c]onviction for a violation or attempted violation of an offense committed outside the State of Alabama or under federal law is a sex crime or any other crime listed in this notice if the offense would be a crime listed in this notice in Alabama.”  ALA. CODE § 38-13-2(a)5 & 7 (Supp. 2001) (emphasis added).


The individual in question was convicted of facilitation to trafficking marijuana in Kentucky.  “Facilitation” in criminal law is the act of making it easier for another to commit a crime, to aid and abet.  Black’s Law Dic​tionary 410 (1991).  It is unlawful in Alabama to distribute a controlled sub​stance enumerated in Schedule I through V.  ALA. CODE § 13A-12-211 (1994).  Marijuana is a Schedule I controlled substance.  ALA. CODE § 20-2-23 (1997).  Section 13A-2-23 of the Code of Alabama concerns criminal liability based upon behavior of another as complicity.  It states in pertinent part:


A person is legally accountable for the behavior of another constituting a criminal offense if, with the intent to promote or assist the commission of the offense:


(1)  He procures, induces or causes such other person to commit the offense; or


(2)  He aids or abets such other person in com​mitting the offense; or


(3)  Having a legal duty to prevent the commis​sion of the offense, he fails to make an effort he is legally required to make.

ALA. CODE § 13A-2-23 (1994).


The Attorney General concluded that, to determine whether a person con​victed in another jurisdiction is subject to the Community Notification Act, the elements of the crime for which the person was convicted must be examined.  If the elements of the crime for which the person was convicted correspond to the elements of the crime listed in the statute, the Community Notification Act applies.  Opinion of the Attorney General to Honorable Bob Bunting, Mayor, City of Ozark, dated January 19, 1999, A.G. No. 99-00082.  Likewise, the ele​ments of the crime for which there was a conviction in Kentucky, facilitation to trafficking marijuana, must be compared to the elements of the crime of distrib​uting a Schedule I controlled substance in Alabama to determine if the elements of the two crimes are the same.  If the elements are the same, that person is dis​qualified from licensing, employment, working, or volunteering in a DHR-licensed, approved, or certified child care facility.  For example, the Supreme Court of Alabama determined that Georgia’s crime of possession with intent to distribute cocaine is equivalent to the crime of distribution of a controlled sub​stance in Alabama so as to be admissible to impeach a witness.  Ex parte Hall, 681 So. 2d 642, 644 (Ala. 1996).

CONCLUSION


The elements of the crime for which there was a conviction in Kentucky, facilitation to trafficking marijuana, must be compared by the Department of Human Resources to the elements of the crime of distributing a Schedule I con​trolled substance in Alabama to determine if that person is disqualified from licensing, employment, working, or volunteering in a DHR-licensed, approved, or certified child care facility.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/LKW/jho

68056v1/39906

