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Honorable Jody W. Bishop

District Judge

Twenty-Eighth Judicial Circuit

Post Office Box 250

Bay Minette, Alabama  36507

Court Costs - Municipal Courts - Circuit Clerks - Domestic Violence - Baldwin County

Where a case is determined by the judge to be a domestic violence case, municipal and circuit court clerks in the 28th Judicial Circuit are to assess the $25 court cost levied by Act No. 98-578.  A written order from the sentencing judge to assess the fee is not necessary.

Dear Judge Bishop:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.
Should all municipal clerks and the circuit clerk for the 28th Judicial Circuit assess a $25 fee in all domestic violence cases, even without a specific written finding provided by the sentencing judge in his sentencing order?


2.
Does Act No. 98-578 mandate that the sentencing judge specifically make a written finding in his order that the defendant is to pay a $25 assessment prior to collection of the same by the municipal court clerk or the circuit clerk?

FACTS, LAW, AND ANALYSIS


Your request states:


Currently, some municipalities and our cir​cuit court clerk’s office for the 28th Judicial Cir​cuit do not collect a $25 assessment in each domestic violence case unless the judge specifi​cally orders such in his sentencing order.  There are some jurisdictions, however, that levy a $25 assessment in all domestic violence cases and include such assessment with the court costs assessed, even without a specific written order from the judge presiding over the case.


Act No. 98-578 of the 1998 Regular Legislative Session provides in pertinent part:


Section 1.  In addition to all other costs and charges in circuit, district, and municipal courts cases in Baldwin County, there shall be levied and assessed a court cost of twenty-five dollars ($25) in all cases in which court costs are assessed which are determined by the judge to be domestic violence cases.  The clerk of the court shall collect the court costs and shall peri​odically remit the proceeds to the Chief Presid​ing District Court Judge of Baldwin County to be used to establish and operate domestic violence shelters in Baldwin County.

1998 Ala. Acts No. 98-578, 1282 (emphasis added).


The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ghol​ston v. State, 620 So. 2d 719, 721 (Ala. 1993).  The legislative intent, as expressed in the title of Act No. 98-578, is to “provide additional costs and charges in all domestic violence cases in the circuit, district, and municipal courts [of Baldwin County].” 1998 Ala. Acts No. 98-578, 1282 (emphasis added; bracketed material added).  The word “shall,” when used in a statute, usually indicates that the requirement is mandatory unless legislative intent evidences otherwise.  Ex parte Brasher, 555 So. 2d 192, 194 (Ala. 1989); Fields v. City of Alexander City, 597 So. 2d 242, 244 (Ala. Crim. App. 1992).


Section 1 of Act No. 98-578 provides that, in all cases determined by the judge to be domestic violence cases, there shall be levied and assessed a court cost of $25.  The Act further states that the clerk is to collect the cost.  The act refers to the assessment as a court cost and not a fee or fine.  This differs from circumstances in previous Attorney Gen​eral’s opinions where a statute refers to an assessment as a fee and a fine and does not specifically authorize an automatic assessment or collection of the assessment by the clerk and determining that the fine or fee cannot be assessed, unless ordered by the court.  See opinion of the Attorney General to Honorable Frank Gregory, Administrative Director, Adminis​trative Office of Courts, dated February 5, 1996, A.G. No. 96-00123.  In order, however, for the costs to be collected under Act No. 98-578, there must be a clear indication that the case is determined by the judge to be a domestic violence case.
CONCLUSION


Where a case is determined by the judge to be a domestic violence case, municipal and circuit court clerks in the 28th Judicial Circuit are to assess the $25 court cost levied by Act No. 98-578.  A written order from the sentencing judge to assess the fee is not necessary.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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