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Honorable Milton C. Davis

Attorney, Tuskegee City Council

Post Office Box 830509

Tuskegee, Alabama 36083-0509

Mayors - Programs - Conflicts of Interest - Offices and Officers - Macon County

When a city serves as the governing body of a federal education program, sections 11-43-12(a) and 11-43-53(a) of the Code of Alabama prohibit the mayor from serving as director of that program and receiving a salary for those services because the mayor would possess a financial interest in funds paid from the municipal treasury.

Any questions involving an interpretation of the State Ethics Law should be addressed directly to the State Ethics Commission.

Dear Mr. Davis:


This opinion of the Attorney General is issued in response to your request on behalf of the Tuskegee City Council.

QUESTIONS


1.  Is it lawful and ethical under Alabama law for the Mayor of the City of Tuskegee to hold both the position of Mayor and the position of Executive Director of the Head Start Program, drawing both the salary as Mayor and an addi​tional salary as the Executive Director of the Head Start Program?


2.  Does the fact that the Head Start Pro​gram is treated as a department or program gov​erned by the Mayor and the City Council pose an ethical, legal, or conflict of interest problem to the Mayor serving and receiving a salary in both the positions of Mayor and Executive Director of the Head Start Program?

FACTS AND ANALYSIS


Your request states:


The Mayor of the City of Tuskegee receives the salary required by ordinance for service in that office.  The City of Tuskegee serves as the Grantee Agency of the Head Start Program, which is a federally funded educational program.  As the grantee agency, the City Coun​cil of the City of Tuskegee is the highest gov​erning body of the Head Start Program approving the appointment of employees and the salary amounts for those employees hired in the Head Start Program.  The Mayor of the City of Tuskegee has supervisory authority over all city departments, and the Head Start Program is gov​erned under the supervision of the Mayor and the City Council.

Your request also states that the city’s Fiscal Operations Department assumes fiscal responsibility for the Head Start Program.


Section 11-43-12(a) of the Code of Alabama provides:


No alderman or officer or employee of the municipality shall be directly or indirectly inter​ested in any work, business or contract, the expense, price or consideration of which is paid from the treasury, nor shall any member of the council or officer of the municipality be surety for any person having a contract, work or busi​ness with such municipality for the performance of which a surety may be required.

ALA. CODE § 11-43-12 (1989).


Section 11-43-53(a) of the Code of Alabama provides:


No member of any city or town council shall, during the time for which he has been elected, be appointed to any municipal office which shall be created or the emoluments of which shall be increased during the term for which he shall have been elected; nor shall he be interested, directly or indirectly, in any contract or job for work or material, or the profits thereof or services to be performed for the corporation, except as provided in this title.

ALA. CODE § 11-43-53(a) (1989).


This Office has previously held that, pursuant to sections 11-43-12(a) and 11-43-53(a) of the Code of Alabama, when a city serves as a sponsor for a summer food service program and federal funds pass through the municipal treasury, a council member is statutorily prohibited from serving as the administrator of the program.  Opinion to Honorable Stan Thornton, Attorney, City of Talladega, dated June 9, 1992, A.G. No. 92-00299.  This Office has also held that, when a town serves as a public sponsor for a transportation facility and no municipal or federal funds are appropriated from or pass through the municipal treasury, there is no statutory prohibition against a council member operating such a facility as long as the council member refrains from voting on that or any connected matter.  Opinion to Honorable Clarence F. Rhea, Attorney, Town of Ridgeville, dated August 27, 1991, A.G. No. 91-00365.


Under the facts presented in this situation, the federal funds will pass through the municipal treasury, and the city will be responsible for the administrative and fiscal operations of the program.  Moreover, the Mayor’s supervisory authority of city departments gives the Mayor con​trol over decisions to hire or terminate the Head Start Director, which results in a conflict of interest.  See ALA. CODE § 11-43-81 (1989).  Accordingly, sections 11-43-12(a) and 11-43-53(a) of the Code of Ala​bama prohibit the Mayor of Tuskegee from serving as Head Start Director because the Mayor would possess a financial interest in funds paid from the municipal treasury.

CONCLUSION


When a city serves as the governing body of a federal education program, sections 11-43-12(a) and 11-43-53(a) of the Code of Alabama prohibit the mayor from serving as director of that program and receiving a salary for those services because the mayor would possess a financial interest in funds paid from the municipal treasury.


Any questions involving an interpretation of the State Ethics Law should be addressed directly to the State Ethics Commission.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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