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Honorable William E. Shinn, Jr.

County Attorney

Harris, Caddell & Shanks, P.C.

P. O. Box 2688

Decatur, AL  35602-2688

Water and Sewage - Counties - County Funds - Utilities - Morgan County

The Morgan County Commission, pursuant to section 11-97-15 of the Code of Alabama, may pay the mortgage of The Governmental Utility Services Corporation of Morgan County - Sherbrooke in its efforts to obtain grant funds for Sherbrooke and otherwise assist in repairing the facility.

Dear Mr. Shinn:


This opinion of the Attorney General is issued in response to your request on behalf of the Morgan County Commission.

QUESTION


Whether Morgan County may utilize public funds to pay the unpaid balance of the A. J. Pittman mortgage on the wastewater treatment facility owned by The Governmental Utility Services Corporation of Morgan County - Sherbrooke in connection with the transfer of title from that corporation to Morgan County to satisfy the conditions of the EPA grant condi​tionally awarded to Morgan County.

FACTS, LAW, AND ANALYSIS


Your request states:


I am attaching your opinion to me dated September 24, 1998, which will serve as a back​ground to the question posed herein.  After receipt of the opinion dated September 24, 1998, Morgan County decided not to acquire the wastewater treatment facility (“the facility”) itself.  Instead, it caused The Governmental Utility Services Corporation of Morgan County - Sherbrooke (herein “Sherbrooke”) to be organ​ized pursuant to section 11-97-1, et seq., of the Code of Alabama.  The facility was given by the then-private owner to Sherbrooke subject to the mortgage, which was the subject of Question 2 answered in your September 24, 1998, opinion.  That mortgage is owned by A. J. Pittman of Birmingham, who has agreed to satisfy it upon payment of $50,000.  The debt secured by the mortgage has been delinquent for a number of years, and Mr. Pittman has been hesitant to fore​close the mortgage for obvious reasons.


The facility is badly in need of repair.  The EPA has conditionally awarded a substantial grant to Morgan County to make improvements to the facility, but Morgan County, as a condition to receiving the grant, must own the system free and clear of liens and encumbrances.  Grant funds cannot be used to pay the Pittman mortgage.


The September 24, 1998, opinion opined that the county could pay the Pittman mortgage so long as the payment did not exceed the fair market value of the facility.  Recently, the Morgan County Commission authorized the county to acquire the facility from Sherbrooke and to pay the Pittman mortgage so as to be in a position to comply with the conditions of the EPA grant.  Consistent with the Attorney Gen​eral’s September 24, 1998, opinion, however, the Commission required the Chairman, prior to paying the Pittman mortgage, to obtain an appraisal of the facility that would establish its fair market value as being at least the amount of the proposed $50,000 mortgage payoff.


When the county attempted to obtain an appraisal of the facility, the appraiser, in view of the substantial nature of the repairs needed to be done, opined that the facility does not currently have a positive fair market value.  This conclu​sion is based on the fact that if a purchaser bought the facility for $50,000, he would imme​diately acquire an obligation to spend much more than $50,000 to make repairs that have been mandated by ADEM and the EPA.  Thus, the county is unable to obtain an appraisal that would show that the fair market value of the facility is at least the amount of the mortgage payoff.


You mention section 11-97-15 of the Code of Alabama in your let​ter.  The pertinent portion of that section reads:


(a) For the purpose of attaining the objec​tives of this chapter, any county, municipality or other political subdivision, public corporation, agency or instrumentality of the state, a county or municipality may, upon such terms and with or without consideration, as it may determine, do any or all of the following:


(1) Lend or donate money to any corpora​tion or perform services for the benefit thereof;

* * *


(3) Do any and all things, whether or not specifically authorized in this section, not other​wise prohibited by law, that are necessary or convenient to aid and cooperate with any corpo​ration in attaining the objectives of this chapter.

ALA. CODE § 11-97-15(a)(1) & (3) (1994).


In an opinion to Honorable Bruce Hamrick, Chairman of the Walker County Commission, this Office considered a provision very similar to section 11-97-15(a) and concluded that the Walker County Commission could construct and lease, to the Blount County Water Authority, the water lines necessary for the Authority to provide water service to the residents of Walker County who were without water service.  Opinion of the Attorney General to Honorable Bruck Hamrick, Chairman, Walker County Commission, dated May 9, 2000, A.G. No. 2000-138.  This opin​ion stated that the provision akin to section 11-97-15 “contains a very broad grant of authority that gives counties wide latitude in providing water services to their citizens.”  Id. at 2-3.


Section 11-97-1 states that the Legislature found it necessary and in the public’s interest to enact section 11-97-1, et seq., of the Code to pro​vide for additional and alternative methods of providing for the construc​tion and improvement of certain utility service facilities.  ALA. CODE § 11-97-1 (1994).  Section 11-97-27 states that “[t]his chapter [section 11-97-1, et seq.] shall be construed liberally to effect its purposes. . . .”  ALA. CODE § 11-97-27 (1994).


Section 94 of the Code of Alabama, as last amended by Amendment No. 558, prohibits a county from granting money in aid of a private indi​vidual, corporation, or association.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.  This prohibition, however, does not apply to public corporations that carry out governmental functions.  Opinion of the Jus​tices No. 261, 373 So. 2d 290 (Ala. 1979).  A facility established under section 11-97-1, et seq., of the Code is a public corporation that provides utility services.  See ALA. CODE § 11-97-3 and § 11-98-8 (1999).  A county commission is authorized to provide water and sewer service in the county.  ALA. CODE § 11-3-11(a)(15) (1989).

CONCLUSION


Considering the wide latitude given counties in the provisions of law discussed above, the Morgan County Commission, pursuant to section 11-97-15 of the Code of Alabama, may pay the mortgage of The Govern​mental Utility Services Corporation of Morgan County - Sherbrooke in its efforts to obtain grant funds for Sherbrooke and otherwise assist in repairing the facility.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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