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Honorable J. MacDonald Russell, Jr.

Probate Judge of Butler County

Butler County Courthouse

Post Office Box 756

Greenville, Alabama 36037

Probate Judges - Recordation of Instruments - Fees - Wills - Butler County

The probate judge must determine whether attachments to a will constitute a part of the will, and thus, must be recorded under section 12-19-90(a)(1) of the Code of Alabama.

Dear Judge Russell:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Do attachments to a will constitute addi​tional pages to the will when figuring the costs of court under section 12-19-90(a)(1) of the Code of Alabama, and if not, do those attachments constitute filing and recording under section 12-19-90(b)(22) of the Code?

FACTS AND ANALYSIS


Your question arises because a petition was filed to admit to pro​bate, in addition to a foreign will, several attachments entitled “John Doe Trust” and “Amendment in the Nature of Complete Substitution of Trust

. . . .”


Section 12-19-90(a)(1) of the Code of Alabama provides that a $45 fee is to be charged for a “probate of will of not more than five pages,” and an additional $3 fee is to be charged “per page for wills over five pages in length.”  ALA. CODE § 12-19-90(a)(1) (Supp. 2001).  Section 12-19-90(b)(22) of the Code of Alabama provides for a $3 charge per page for “filing and recording, including recording documents filed for record, irrespective of size type,” but this section is restricted because section 12-19-90(b) only covers “fees for services other than those specified in sub​section (a).”  ALA. CODE § 12-19-90(b) (Supp. 2001).


Section 43-8-139 of the Code of Alabama provides that “any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.”  ALA. CODE § 43-8-139 (1991).  This section is in accordance with prior Alabama law.  See First Nat’l Bank of Birmingham v. Klein, 285 Ala. 505, 234 So. 2d 42 (1970); Mastin v. First Nat’l Bank of Mobile, 278 Ala. 251, 177 So. 2d 808 (1965); Arrington v. Brown, 235 Ala. 196, 178 So. 218 (1938).  The court has more recently held that the “document which is to be incorporated must have been in existence at the time the will was executed, it must be referred to in the will, and it must be identified by clear and satisfactory proof as the paper referred to.”  Tierce v. Macedonia United Methodist Church of Northport, 519 So. 2d 451, 455 (Ala. 1987); See Harrison v. Henderson, 416 So. 2d 711 (Ala. 1982).


Section 43-8-1(34) of the Code of Alabama provides that a will “[i]ncludes codicil and any testamentary evidence which merely appoints an executor or revokes or revises another will.”  ALA. CODE § 43-8-1 (1991).  “The purpose of a codicil is to explain, add to, or subtract from the provisions of the will.” First Nat’l Bank of Arizona v. First Nat’l Bank of Birmingham, 348 So.2d 1041, 1046 (Ala. 1977); See Wheat v. Wheat, 236 Ala. 52, 181 So. 243 (1938).  The court states that a codicil “is annexed to the will, and in law the will and codicils if there be more than one constitute but one instrument.”  First Nat’l Bank of Arizona, 348 So. 2d at 1046; See Reed v. Ship, 293 Ala. 632, 308 So. 2d 705 (1975); Crum v. Westcott, 176 Ala. 90, 57 So. 490 (1912).
The probate judge must examine the attachments to a will and determine whether they constitute a part of the will.  If the language of the will manifests intent to incorporate the attachments and sufficiently describes the attachments, the attachments are part of the will according to section 43-8-139 of the Code of Alabama.  Moreover, if the attach​ments to the will are codicils, the attachments constitute part of the will according to section 43-8-1(34) of the Code of Alabama.  If the judge determines that attachments to a will are part of the will, the attachments must be recorded under section 12-19-90(a)(1) of the Code of Alabama.  Otherwise, the attachments must be recorded under section 12-19-90(b)(22) of the Code of Alabama.
CONCLUSION

The probate judge must examine the attachments to a will and determine whether they constitute a part of the will.  If the language of the will manifests intent to incorporate the attachments and sufficiently describes the attachments, the attachments are part of the will according to section 43-8-139 of the Code of Alabama.  Moreover, if the attach​ments to the will are codicils, the attachments constitute part of the will according to section 43-8-1(34) of the Code of Alabama.  If the judge determines that attachments to a will are part of the will, the attachments must be recorded under section 12-19-90(a)(1) of the Code of Alabama.  

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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