June 6, 2002


Honorable Steve Cauthen

Executive Director

Soil and Water Conservation Committee

RSA Union Building

Suite 334

100 North Union St.

Montgomery, Al 36130-4800

Soil and Water Conservation Committees - Soil and Water Conservation Districts - Petitions

The Soil and Water Conservation Committee is not required to initiate the procedure for creating a new district, which is to be composed of territory disannexed from existing districts, until it has made the decision to disannex the territory.  The Committee should first determine if it desires to disannex the territory.  If the Committee votes to disannex the territory, it may then initiate the procedure to create a new district.

The Committee must determine if the petition is valid under section 9-8-23(h) of the Code of Alabama and if it is signed by qualified landowners as defined in section 9-8-20 of the Code.

If the supervisors of a district or districts file a petition for disannexation or a petition to create a new district, the Committee may deny the petition if it finds that the disannexation or the creation of the new district is administratively impracticable or unfeasible.

Dear Mr. Cauthen:


This opinion of the Attorney General is issued in response to your request on behalf of the Soil and Water Conservation Committee.

QUESTION

1.
Does section 9-8-23(h) of the Code of Ala​bama require that disannexation must first be met before we can continue through the process set forth in the Code for creating a new soil and water conservation district?

FACTS AND ANALYSIS


This Office is in receipt of your letter requesting an opinion on four questions regarding the disannexation of territory from an existing soil and water conservation district and the formation of a new soil and water conser​vation district.  Your opinion request contained the following information:

The State Soil and Water Conservation Commit​tee submits, for your review, a petition for disannexa​tion of the Saugahatchee Watershed from the Lee, Macon, and Tallapoosa County’s Soil and Water Con​servation Districts and is seeking a request for an offi​cial opinion as to whether the petition and proposal is proper under the statutes.

We presently have 67 soil and water conservation districts in the state.  These district boundaries follow the boundaries of each county in the state.  Therefore, we presently have the entire state covered by districts.

Section 9-8-23(g) and (h) of the Code of Ala​bama is the Code section that deals with disannexation.  This Code section was used many years ago when the state was covered in multi-county districts, and the districts disannexed from the multi-county districts and became single-county districts.


You have also attached a copy of the “Petition to the Alabama Soil and Water Conservation Committee” [“Committee”] to your request for this opinion.  The petition asks the Committee to disannex the territory contained within the Saugahatchee Watershed from the soil and water conservation districts of Lee, Macon, and Tallapoosa Counties and to allow the formation of a new soil and water conservation district that would contain the territory that is disannexed from the Lee, Macon, and Tallapoosa Counties soil and water conservation dis​tricts.


The creation of a soil and water conservation district [“district”] is gov​erned by section 9-8-23 of the Code.  The procedure for disannexation of terri​tory that is contained in an existing district for the purpose of annexation to another existing district or to a newly created district is also governed by sec​tion 9-8-23.


The Committee is not required to initiate the procedure for creating a new district, which is to be composed of territory disannexed from existing districts, until it has made the decision to disannex the territory.  The Committee should first determine if it desires to disannex the territory.  If the Committee votes to disannex the territory, it may then initiate the procedure to create a new district.  The statutory procedure that governs the process of disannexation basically requires the Committee to consider the disannexation question before it decides to create the new district that would be composed of the disannexed territory.


The statutory procedure contained in section 9-8-23(h) of the Code reads as follows:

Whenever the State Soil and Water Conservation Committee deems it administratively practicable and feasible, it may, upon petition of the supervisors of any existing district, conduct a poll by mail among the cooperators in any county of the district to determine if they wish to establish a separate district.  If a majority of the cooperators voting favor the proposal, the terri​tory covered by the referendum shall be disannexed and a new district created, the boundary of which shall be coextensive with the boundaries of the county disan​nexed.  The committee shall appoint five supervisors, who shall be landowners and residents of the district, to act as the governing body of the new district. 

ALA. CODE § 9-8-23(h) (2001).  This statute does not require the Committee to create a new district that will be composed of territory disannexed from existing districts until the Committee has made the decision that it is practical and feasi​ble to disannex the territory from the existing districts and to create the new district.

CONCLUSION


The Soil and Water Conservation Committee is not required to initiate the procedure for creating a new district, which is to be composed of territory dis​annexed from existing districts, until it has made the decision to disannex the territory.  The Committee should first determine if it desires to disannex the ter​ritory.  If the Committee votes to disannex the territory, it may then initiate the procedure to create a new district.

QUESTIONS

2.
Does the attached petition from the Saugahatchee Watershed follow the guidance set forth in section 9-8-23(h), and is it a valid petition for dis​annexation.  Furthermore, do the signatures meet the definition of “landowner” as defined in section 9-8-20(9)?

3.
Must any petition for disannexation come to the State Soil and Water Conservation Committee from a conservation district, or can it come directly from the persons seeking disannexation?

FACTS AND ANALYSIS


The “Petition to the Alabama Soil and Water Conservation Committee” does not comply with section 9-8-23(h) and is not a valid petition to disannex territory that is currently part of an existing district or districts.  This petition is invalid because a third party (Mrs. Sybil Kornman) filed it with the Committee.  Section 9-8-23(h) requires that a petition for disannexation be filed with the Committee by supervisors from the existing district or districts.  See id.  Because this petition was not submitted to the Committee by the supervisors of the existing districts from which the territory would be disannexed, the petition is invalid, and the Committee is not required to act on the petition.


In addition to a request for disannexation of territory from existing dis​tricts, this petition contains a request for the creation of another district.  The petition is also invalid as a petition for the creation of a new district because this petition was not submitted by the supervisors of the existing districts.  Furthermore, the petition contains insufficient information to determine if the 27 signers of the petition constitute landowners as defined by section 9-8-20 of the Code.  That statute provides that “[s]uch terms include any person, firm or corporation who shall hold legal or equitable title to any farm, forest or grazing lands lying within a district organized under the provisions of this article.”  ALA. CODE § 9-8-20(9) (2001).


The petition contains the names of persons who own land within the boundaries of the proposed new district.  The petition, however, does not indi​cate if the landowners own farm, forest, or grazing land.  A person is not a “qualified” landowner for the purpose of signing a petition if he or she merely owns residential property in the proposed new district.  The petition is insuffi​cient to show that it was signed by 25 “qualified” landowners as required by sections 9-8-20 and 9-8-23(a) of the Code. 


Question 3 was resolved in the answer to Question 2 above.  A petition for dis​annexation of territory that is contained within an existing district or districts must come to the Committee from the supervisors of the district or districts from which the territory will be disannexed.  The Committee is not required to act upon a petition that is submitted by persons who are not supervisors of an existing district or districts. 

CONCLUSION


The Committee must determine if the petition is valid under section 9-8-23(h) of the Code of Alabama and if it is signed by qualified landowners as defined in section 9-8-20 of the Code.

QUESTION

4.
If petitioned by a district, can the state committee deny the petition for disannexation of a dis​trict if it determines that the disannexation of a district and the formation of a separate district is not adminis​tratively practical and feasible?

FACTS AND ANALYSIS

The decision to grant or deny a petition for disannexation or a petition to create a new district is a discretionary decision by the Committee.  If the super​visors of a district or districts file a petition for disannexation or a petition to create a new district, the Committee may deny the petition if it finds that the disannexation or the creation of the new district is administratively impractica​ble or unfeasible.  See ALA. CODE § 9-8-23(h) (2001).

CONCLUSION


If the supervisors of a district or districts file a petition for disannexation or a petition to create a new district, the Committee may deny the petition if it finds that the disannexation or the creation of the new district is administra​tively impracticable or unfeasible.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact James Prude of my staff.







Sincerely







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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