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Honorable Iva Nelson

City Clerk

City of Gadsden

P. O. Box 267

Gadsden, Alabama 35999

Municipalities – Prisons and Prisoners – Sheriffs – Detention Facility – Etowah County

The decision of whether to accept municipal prisoners, other than those he or she is required to house by state law, lies solely within the discretion of the sheriff, unless there is a current agreement between the sheriff, the county, and the city for the sheriff to accept municipal prisoners.  It is immaterial whether the municipality making the request to house its inmates in the county jail previously operated a municipal jail.

Both the county commission and the sheriff should be parties to any contract with a municipality to house municipal prisoners in the county jail.

There is no state law that prohibits a city or a county from locating prisoners outside the city’s or the county’s borders.

Cities possess the authority to contract with a private firm for the operation of jails.

Dear Ms. Nelson:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Gadsden.

QUESTION ONE


Whether the Sheriff is authorized to deny the City use of space in the County Detention Center for its prisoners because the City had an existing jail prior to its use of the County Detention Center, but to provide such space for other municipalities that did not have an existing jail prior to their use of the County Detention Center.

FACTS AND ANALYSIS


In your letter of request, you advised this Office that, since 1994, prison​ers of the City of Gadsden (“the City”) have been housed in the Etowah County Detention Facility (“the Facility”) pursuant to an agreement between the City, the Etowah County Commission (“the Commission”), and the Sheriff of Etowah County (“the Sheriff”).  Your letter further states that from the time of the opening of the Civic Center complex in 1960 until the 1994 agreement, the City housed its prisoners on the upper floor of the Gadsden Police Department building.  You state that the former jail cells in the Police Department building still exist, but are now used for storage and are no longer suitable to house pris​oners without considerable work and expense.  You then conclude your state​ment of the facts by relating that the City is considering various options for the housing of its prisoners, including the erection of a separate municipal jail.  Your questions are designed to help the local officials determine what would be the most cost-effective use of taxpayer funds to provide detention facilities for its prisoners.


Section 14-6-1 of the Code of Alabama provides that “[t]he sheriff has the legal custody and charge of the jail in his county and all prisoners commit​ted thereto, except in cases otherwise provided by law, and may appoint a jailer for whose acts he is civilly responsible.”  ALA. CODE § 14-6-1 (1995).  Although the Sheriff has an obligation to house prisoners convicted of a felony, he or she may deny the use of his or her jail to municipal prisoners.  The deci​sion of whether to accept municipal prisoners, other than those he or she is required to house by state law, lies solely within the discretion of the sheriff, unless there is a current agreement between the sheriff, the county, and the city for the sheriff to accept municipal prisoners.  It is immaterial whether the municipality making the request to house its inmates in the county jail previ​ously operated a municipal jail.

CONCLUSION


The decision of whether to accept municipal prisoners, other than those he or she is required to house by state law, lies solely within the discretion of the sheriff, unless there is a current agreement between the sheriff, the county, and the city for the sheriff to accept municipal prisoners.  It is immaterial whether the municipality making the request to house its inmates in the county jail pre​viously operated a municipal jail.

QUESTION TWO


Whether the City is required to enter into an agreement with the Etowah County Commission for the housing of its prisoners in the Etowah County Deten​tion Center, or may it enter into such an agreement with the Etowah County Sheriff as the only other party.

FACTS AND ANALYSIS


The county commission is given express authority to “direct, control and maintain the property of the county as it may deem expedient according to law.”  ALA. CODE § 11-3-11 (1989).  In this role, and pursuant to this authority, the county should be a party to any contractual arrangement allowing county prop​erty to be used for municipal purposes.  The sheriff, however, is responsible for the county jail.  See ALA. CODE § 14-6-1 (1995).  The Eleventh Circuit Court of Appeals has made clear the extent of the sheriff’s authority to operate the jail, holding that “Alabama counties have no duties with respect to the daily operation of the county jails and no authority to dictate how the jails are run.”  Turquitt v. Jefferson County, Ala., 137 F. 3d 1285, C.A.11 (1998).  Because of his authority to control the county jail, the sheriff should also be a party to any contract affecting the county jail.

CONCLUSION


Both the county commission and the sheriff should be parties to any con​tract with a municipality to house municipal prisoners in the county jail.

QUESTION THREE


Whether, if the City chooses to house its prison​ers somewhere other than the County Detention Center or the former city jail, the new detention facility must be located within Etowah County.

FACTS AND ANALYSIS


The general authority of cities and counties to conduct these affairs can be found at section 11-81-141 of the Code of Alabama.   This section provides, in pertinent part, as follows:


(a)
In addition to the powers which it may now have, any municipality or county shall have power under this division:

*  *  *


(2)
To operate and maintain any under​taking for its own use and for the use of public and private con​sumers and users within and without the territorial boundaries of the munici​pality or county. . . .

ALA. CODE § 11-81-141 (1994).  An “undertaking,” as defined in section 11-81-140(1) of the Code of Alabama, includes:


Causeways, tunnels, viaducts, bridges and other crossings, highways, parks, parkways, airports, docks, piers, wharves, seaport or river terminals, hospitals, public markets, tennis courts, swimming pools, golf courses, stadiums, armories, auditoriums and other public buildings of all kinds, incinerator plants and systems in connection with the generation, production, transmission and distribution of electric energy for lighting, heating and power for public and private uses, together with all parts of any such undertaking and all appurtenances thereto, including lands, easements, rights-of-way, con​tract rights, franchises, approaches, connections, dams and reservoirs.

ALA. CODE § 11-81-140(1)(a) (1994) (emphasis added).  Previously, this Office opined that the City of Homewood, pursuant to this provision of law, could purchase property outside its city limits and use it for municipal purposes.  In that opinion, this Office wrote:


Considering the provisions of sections 11-81-141 and 11-47-3 of the Code of Alabama, as quoted above, it is the opinion of this Office that the City of Homewood may expend public funds to purchase the Palisades Shopping Center, or any other property to be used by the City for munici​pal purposes, if the City Council determines that such purchase would be in the public interest, even though the property and buildings are pres​ently located in the City of Birming​ham.

Opinion to Honorable Michael G. Kendrick, Attorney, City of Homewood, dated April 24, 2002, A.G. No. 2002-214.

CONCLUSION


There is no state law that prohibits a decision to locate prisoners outside the city’s or the county’s borders.

QUESTION FOUR


Whether, if the City of Gadsden chooses to house its prisoners in a new facility, it may contract with a private corporation to provide the detention services.


If so, what state statutory or regulatory authority applies to the creation or operation of such a facility?

FACTS, ANALYSIS, & CONCLUSION


This Office has previously opined that cities possess the authority to con​tract with a private firm for the operation of jails. Opinion to Honorable Edmund M. Sexton Sr., Tuscaloosa County Sheriff, dated November 10, 1992, A.G. No. 93-00055.  This power was deemed to arise from the provisions of state law that obligate municipalities to establish and operate jails.  See ALA. CODE § 11-47-7 (1992).  It is axiomatic that, if a local governmental body can perform or provide a service, it may also contract for the provision of that service.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TRK
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