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Honorable George M. Ingram

Probate Judge

Clay County Probate Judge's Office

P.O. Box 1120

Ashland, Alabama  36251

Probate Judges - Minors - Guardian Ad Litem

When there are no funds presently in the estate of a destitute minor to pay the court-appointed attorney who served as the minor’s guardian ad litem, the attorney should file a claim with the court for payment when funds become available.

Dear Judge Ingram:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Who should pay the attorney appointed by the court to serve as a guardian ad litem to repre​sent a destitute minor?

FACTS, LAW, AND ANALYSIS


In your request, you stated that you recently had a case in your pro​bate court where you had to appoint an attorney to serve as “guardian ad litem” to represent a minor child who was to “eventually” receive some proceeds (funds) from an insurance company.  This case began when a petition was filed by the minor child’s grandfather for a “conservator​ship.”  Because it was to be several years before the minor child would eventually receive these funds (when she reaches adult age), there was no money presently in the child’s possession.  Based on other material facts in the case, you ultimately denied the grandparent’s petition for conser​vatorship.


You stated that the State Finance Department has refused to pay the attorney because a “conservatorship” usually means there is money involved and, consequently, money to pay attorney fees.  You also stated, however, that this is not the situation in the present case because neither the child nor the grandfather has funds.  Because the court appointed the attorney as guardian ad litem, and the attorney has submitted a bill, you feel that the attorney should be paid.


The State Finance Department’s explanation for refusing to pay the court-appointed attorney in these facts was that, in a “conservatorship,” there is usually money available with which the attorney can be paid.  A “conservator” is a “person who is appointed by a court to manage the estate of a protected person. . . .”  ALA. CODE § 26-2A-20(2) (1992).  Also, Section 26-2A-130(b) states that “[a]ppointment of a conservator or other protective order may be made in relation to the estate and affairs of a minor if the court determines that a minor owns funds or property requiring management or protection that cannot otherwise be provided or has or may have business affairs that may be jeopardized or prevented by minority, or that funds are needed for health, support, education, or maintenance and that protection is necessary or desirable to obtain or pro​vide funds.”  ALA. CODE § 26-2A-130(b) (1992).


It clearly appears that you had the proper authority to appoint an attorney as guardian ad litem to represent the interest of the destitute minor.  At “any point in a proceeding, a court may appoint a guardian ad litem to represent the interest of a minor or other persons if the court determines that representation of the interest otherwise would be inade​quate.”  ALA. CODE § 26-2A-52 (1992).  The fact that the destitute child would “eventually” receive some funds from an insurance company was not a bar to said appointment.


A problem arises, however, when there are no funds presently in the estate to compensate the court-appointed attorney who served as guardian ad litem for the destitute minor. Section 26-2A-142(a) states that “[i]f not otherwise reasonably compensated for services rendered, any court repre​sentative, attorney, physician, conservator, or special conservator appointed in a protective proceeding and any attorney whose services resulted in a protective order or in an order that was beneficial to a pro​tected person’s estate is entitled to reasonable compensation from the estate.”  ALA. CODE § 26-2A-142(a) (1992).


Although the child’s estate is presently without funds or money to compensate the court-appointed attorney, funds will “eventually” be available from an insurance company for this purpose.  In view of that eventuality, the court-appointed attorney should file a claim for eventual payment of his attorney fees. Section 26-2A-156(c) states that “[a] claimant whose claim has not been paid may petition a court of general jurisdiction for determination of the claim at any time before it is barred by the applicable statute of limitation and, upon due proof, procure an order for its allowance, payment, or security from the estate.”  ALA. CODE § 26-2A-156(c) (1992).

CONCLUSION


When there are no funds presently in the estate of a destitute minor to pay the court-appointed attorney who served as the minor’s guardian ad litem, the attorney should file a claim with the court for payment when funds become available.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Milt E. Belcher of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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