May 8, 2002


Honorable Hawthorne Reed, Chairman

Bullock County Hospital Board

Post Office Box 350

Union Springs, AL 36089

Hospital Boards -- Ad Valorem Taxes -- Loans

A county hospital board may not make loans to a private, for-profit corporation using funds it receives that are derived from ad valorem taxes.  

In the alternative, a county hospital board may not use funds it receives that are derived from ad valorem taxes to guarantee a loan through a lending institution to a private, for-profit corporation.

Dear Mr. Reed:

This opinion of the Attorney General is issued in response to your request on behalf of the Bullock County Hospital, an Alabama public cor​poration.

QUESTION

Is it permissible for a public corporation, Bullock County Hospital Board, which receives ad valorem tax money, to use that money to make a loan at a low interest rate to Professional Resources Management, a for-profit corporation, or, in the alternative, guarantee a loan through a lending institution to Professional Resources Management?

FACTS, LAW, AND ANALYSIS


You state that the Bullock County Hospital (“BCH”) board, an Ala​bama public corporation that receives ad valorem tax money, has leased its real and personal property to Professional Resources Management (“PRM”), the entity that operates BCH.  The need has arisen for the hos​pital to purchase additional equipment.  Using its part of the tax money, the hospital board wants to make a low-interest loan to PRM so that PRM can purchase the equipment.  In the alternative, BCH wants to use the tax proceeds to guarantee a loan made by PRM through a lending institution to purchase the equipment.


You have previously asked if BCH could expend ad valorem tax funds appropriated to it by the county to make improvements to a health care facility owned by it.
  You then informed us that BCH was organized under sections 22-21-70 through 22-21-83 of the Code of Alabama.  BCH is the public corporation designated to receive funds collected under Amendment No. 76, which allows the levy of a special county tax for public hospital purposes.


You have now asked two slightly different questions:

1.
Can BCH loan public funds to a pri​vate entity; or

2.
In the alternative, can BCH use pub​lic funds to guarantee a loan by a lending insti​tution to a private entity?


The short answer to both questions is no.  Amendment No. 76 of the Constitution of Alabama allows a majority of the qualified electors who participate in an election to vote in favor of the levy and collection of a special county tax for “public hospital purposes.”  This amendment pro​vides in pertinent part:

The term “public hospital purposes” as used in this amendment shall be construed to include the acquisition by purchase, lease, or otherwise, and the construction, equipment, operation, and maintenance of public hospital facilities.

The governing body of each county in which said tax may be voted shall have the further power to designate as the agency of the county to acquire, construct, equip, operate, and maintain public hospital facilities any public corporation here​tofore or hereafter organized for hospital pur​poses in the county under any general law heretofore or hereafter enacted by the legislature.

ALA. CONST. amend. 76.

The same reasoning applies to both the loaning of public money to a private entity and the pledging of public money to guarantee the loan of a private entity.  The county designated BCH as its agent to receive certain tax revenues, and as such, BCH acts as fiduciary to the public with respect to these revenues.


Amendment No. 76 empowers BCH only “to acquire, construct, equip, operate, and maintain public hospital facilities. . . .”  Id.  There is a difference in BCH using the tax proceeds to buy equipment for a hospi​tal owned by it, and BCH loaning a private entity the proceeds or pledging the proceeds on behalf of a private entity so that the private entity can purchase equipment.  The latter is not a permissible use of public money under Amendment No. 76.


Sections 93 and 94 of the Constitution of Alabama prohibit the state, as well as any county, city, town, or subdivision of the state from lending its credit or granting money or any other thing of value to a pri​vate entity.  In Alabama Hospital Association v. Dillard, 388 So. 2d 903 (Ala. 1980), the Supreme Court addressed the issue of whether otherwise lawful expenditures by a public hospital corporation were prohibited by section 94 of the Constitution.  The Court held “that a public corporation is a separate entity from the state and from any local political subdivision, including a city or county within which it is organized.”  Id. at 905.  The Court observed that, because a public hospital corporation is a separate entity from the state or any local political subdivision, the actions taken by the members of the public hospital corporation’s board did not consti​tute actions taken by the city or county; thus, section 94 of the Constitu​tion did not apply to the members of the board.  Id.  Using the same anal​ogy, sections 93 and 94 also would not apply to actions, including authorizing the lending of money or credit, taken by members of BCH.

CONCLUSION


A county hospital board may not make loans to a private, for-profit corporation using funds it receives that are derived from ad valorem taxes.  In the alternative, a county hospital board may not use funds it receives that are derived from ad valorem taxes to guarantee a loan through a lending institution to a private, for-profit corporation.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Jennifer M. Hagood, Legal Division, Department of Revenue.







Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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� See Opinion to Honorable Hawthorne Reed, Chairman, Bullock County Hospital Board, dated June 30, 1998, A.G. No. 98-00176 (concluding that a county hospital board organized under sections 22-21-70 through 22-21-83 of the Code of Alabama may expend funds derived from ad valorem tax to make physical improvements to a health care facility owned by it).





