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Municipalities – Ordinances – Telephones - Elmore County

Alabama law prohibits a person from knowingly placing a false 911 call.  Alabama law does not address 911 hang-up calls.  A municipality may further regulate 911 calls as long as it does not contravene state law.  The issue of whether the owner of a phone can be vicariously liable for false or hang-up calls placed from the owner’s phone raises complex constitutional issues that require the decision of a court of competent jurisdiction.

Dear Mr. Smith:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Tallassee.

QUESTION ONE


Whether Alabama law prohibits individuals from making groundless or false 911 calls, including “hang-up” 911 calls.

FACTS AND ANALYSIS


Section 11-98-10 of the Code of Alabama, in pertinent part, states as follows:


(a)
The telephone number 911 is restricted to emergency calls that may result in dispatch of the appropriate response for:  fire suppression and rescue, emergency medical services or ambulance, hazardous material, disaster, or major emergency occurrences, and law enforcement activities.

*   *   *


(d)
The making of a false alarm, com​plaint, or knowingly reporting false information using the E-911 system, may subject the caller to penalties as provided by law.

ALA. CODE § 11-98-10 (Supp 2001) (emphasis added).


Section 13A-10-8(a) of the Code of Alabama states as follows:


A person commits the crime of rendering a false alarm if he knowingly causes a false alarm of fire or other emergency involving danger to person or property to be transmitted to or within an official or volunteer fire department or any other governmental agency or to be transmitted to or within a hospital or nursing home or any building housing handicapped or immobile peo​ple.

ALA. CODE § 13A-10-8(a) (1994).


Section 13A-10-8(a) makes the prohibited activity a Class A mis​demeanor except for rendering a false alarm concerning a hospital or nursing home or any building housing handicapped or immobile people.  The false report concerning a nursing home, hospital, or other building housing handicapped people is a Class C felony.


Section 13A-10-9 of the Code of Alabama states:


(a)
A person commits the crime of false reporting to law enforcement authorities if he knowingly makes a false report or causes the transmission of a false report to law enforcement authorities of a crime or relating to a crime.


(b)
False reporting to law enforcement authorities is a Class A misdemeanor.

ALA. CODE § 13A-10-9 (1994).


Your question further inquires into whether the making of a groundless call is prohibited. Webster’s Third New International Diction​ary defines “groundless” as “having no ground or foundation. . . .” Web​ster’s Third New International Dictionary 1002 (1986).  Alabama has a long history in requiring that criminal statutes be strictly construed.  See Clements v. State, 370 So. 2d 723 (1979).  As can be seen in the above-quoted statutes, Alabama law does not specifically use the term “ground​less.”  Thus, a groundless call cannot be prosecuted unless the facts giv​ing rise to a groundless call constitute knowingly making a false call.

CONCLUSION


Alabama law currently prohibits a caller from knowingly making a false 911 call.

QUESTION TWO


Whether the City of Tallassee may, by ordinance, make it a violation or misdemeanor for a person to make false, groundless, or “hang-up” 911 calls to the Department of Public Safety of the City of Tallassee.

FACTS AND ANALYSIS


Section 89 of the Constitution of Alabama reads:


The legislature shall not have power to authorize any municipal corporation to pass any laws inconsistent with the general laws of this state.

ALA. CONST. art. IV, § 89.


In Turner v. Town of Lineville, 2 Ala. App. 454, 56 So. 603 (1911), the Alabama Court of Appeals held:


A municipal ordinance is invalid insofar as it undertakes to supersede a state law within the municipality, or where its enforcement would be incompatible with the enforcement of a state law.  But, where the ordinance in no way has the effect of contravening a state law, it is no objection to it that it provides for an additional regulation within the municipality of a matter which is also the subject of state regulation.

Id.  See also Lanier v. City of Newton, 518 So. 2d 40 (Ala. 1987) (cita​tions omitted).
CONCLUSION


The City of Tallasee may further regulate false or groundless calls to the Department of Public Safety of the City of Tallassee.

QUESTION THREE


Whether such an ordinance could be enforced against the owner or other person responsible for the transmitting telephone from where such a call originated.

FACTS AND ANALYSIS


This question raises several interesting and hypothetical questions.  First, could a parent be held responsible for a false 911 call or a hang-up call made by a child from the parent’s telephone?  Another issue is whether the owner of a pay telephone could be held responsible for a false 911 call or a hang-up 911 call from that owner’s pay telephone.  Your question leads to issues as to whether it is proper to find a criminal viola​tion against an owner of a telephone that may have no personal culpabil​ity.  Your inquiry raises complex due process issues of vicarious liability.  There are very few Alabama statutes that impose vicarious liability.  One such example is Alabama’s truancy statute found at section 16-28-12 of the Code of Alabama.  It should be noted that extensive defenses are pro​vided against this vicarious liability in section 16-28-13 of the Code.  Section 16-28-12 of the Code has not been challenged so there is little indication how the Alabama courts would deal with vicarious liability.  For another unchallenged vicarious liability statute, see section 32-5A-266 of the Code.  


Prior to enacting a statute involving vicarious liability and strict liability, you should note the legislative pronouncement of section 13A-2-3 of the Code of Alabama that “[t]he minimal requirement for criminal liability is the performance by a person of conduct which includes a vol​untary act or the omission to perform an act which he is physically capa​ble of performing.”  ALA. CODE § 13A-2-3 (1994).  Further, the Legis​lature, by pronouncement in section 13A-2-23 of the Code, restricts criminal liability for the acts of another by stating:


A person is legally accountable for the behavior of another constituting a criminal offense if, with the intent to promote or assist the commission of the offense:


(1) He procures, induces or causes such other person to commit the offense; or


(2) He aids or abets such other person in committing the offense; or


(3) Having a legal duty to prevent the commission of the offense, he fails to make an effort he is legally required to make.

ALA. CODE § 13A-2-23 (1994).


In the instant case, the question of whether a municipality may impose vicarious criminal liability upon the owner of a telephone is a question that should be addressed by a court of competent jurisdiction. You should note the aforequoted sections would indicate that there is a legislative policy against imposing nonculpable vicarious criminal liabil​ity.  In dicta, the Alabama Court of Criminal Appeals has stated:  “[I]t is not within the competency of the lawgiver to render that criminal which in its very nature is innocent and essentially nonculpable.”  State v. Spur​lock, 393 So. 2d 1052, 1059 (Ala. Crim. App. 1981).

CONCLUSION


The question of whether a municipal government can enact an ordi​nance that imposes criminal liability for a hang-up 911 call on a non​culpable owner of a phone involves complex constitutional questions that can only be answered by a court of competent jurisdiction.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Jeffery H. Long of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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