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Honorable James M. Tingle

Attorney, City of Gardendale

900 Park Place Tower

2001 Park Place North

Birmingham, Alabama  35203

Public Works – Municipalities – Leases - Competitive Bid Law – Jefferson County

The construction and lease of a fire station would be a public work and would have to be competitively bid by the City of Gardendale pursuant to the Public Works Law.

Dear Mr. Tingle:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Gardendale.

QUESTIONS


Would a fire station leased by the city from the builder/owner pursuant to a rent-to-own plan be considered a public work as defined by section 39-2-2 of the Code of Alabama?  If so, would the city be required to comply with the competitive bid requirements of the Public Works Law?

FACTS AND ANALYSIS


In your letter of request, the details of the proposed acquisition of the fire station by the City of Gardendale are set forth as follows:


The City of Gardendale needs an additional fire station.  Rather than the city paying for the construction of the fire station, the city would like to lease the fire station from a private com​pany (“Company”), which would construct the fire station (“Building”) upon land owned by the city (“Land”).  The city would lease the Land to the Company for a period of ten years.  The Building would be owned by the Company and leased to the city for a term of five years.  The funds for the construction of the Building, which would cost in excess of $50,000, would be pro​vided by the Company.  The Company would enter into a contract with a contractor (“Con​tractor”), which would serve as the construction manager for the project, would construct compo​nents of the Building off-site, perform grading and foundation work, and assemble the Building on-site.  Some of the work to be done on the Building, such as electrical and mechanical work, would be performed by subcontractors to be selected by the Contractor.


The Building would be leased, and the Land subleased, to the city for a period of five years under the terms of a lease and option agreement (“Lease”).  The city would make annual payments of rent to the Company during the term of the Lease.  The proposed Lease pro​vides that a portion of each payment of rent would be considered interest and the balance of each payment would be considered principal.  The Company advised the city that the portions of the payments of rent considered interest would not be taxable income to the Company for the purposes of state or federal income taxes and, therefore, the city, as tenant, would indirectly receive the benefit of tax-exempt interest rates for the money borrowed and used for the con​struction of the Building.


The payments of rent would be subject to an annual appropriation by the city council of the city.  If any annual appropriation is not made by the city council, the Company would have the right to terminate the Lease and reclaim posses​sion of the Building.


Upon the expiration of the Lease, the ground lease would expire, the title to the Building would pass to the city, and the Com​pany would have no further interest in the Land or the Building.  In addition, during the term of the Lease, the city would have an option to pur​chase the Building on the due date of any annual payment of rent.  The purchase price, which would be based on a schedule attached to the Lease, would decline after each payment of rent is made.  If the city purchases the Building dur​ing the term of the Lease, the ground lease would expire upon the conveyance of the Building to the city.


The Legislature specifically amended the definition of a public work in 1997 to include a structure built on public property with financ​ing to be retired with lease payments from a public entity.  Section 39-2-1(5) of the Code of Alabama now defines a public work as:

The construction, repair, renovation, or mainte​nance of public buildings, structures, sewers, waterworks, roads, bridges, docks, underpasses, and viaducts as well as any other improvement to be constructed, repaired, renovated, or main​tained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.

ALA. CODE § 39-2-1(5) (Supp. 2001).


The City of Gardendale is the awarding authority as defined in sec​tion 39-2-1(1) of the Code of Alabama because the City of Gardendale is the municipality contracting
 for the fire station, which is a public work.  See ALA. CODE § 39-2-1(1) (Supp. 2001).  Therefore, the City of Gardendale must utilize the competitive bid process and award the con​tract to the lowest responsible bidder as set forth in the Public Works Law, specifically at sections 39-2-2 and 39-2-6 of the Code of Alabama.  The City of Gardendale must comply with the Public Works Law in all aspects of this acquisition.

CONCLUSION


The construction and lease of a fire station would be a public work and would have to be competitively bid by the City of Gardendale pursu​ant to the Public Works Law.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Jack Wallace, Jr., Legal Division, Department of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/JWjr.

66919v1/39517

� A lease is a contract.  See Black’s Law Dictionary: “lease, n. 1.  A contract by which a rightful possessor of real property conveys the right to use and occupy that property in exchange for consideration, usu. rent.  The lease term can be for life, for a fixed period, or for a period terminable at will.”  Black’s Law Dictionary 898 (7th ed. 1999).





