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Honorable Michael G. Kendrick

Attorney, City of Homewood

Gorham & Waldrep

Suite 700

2101 6th Avenue North

Birmingham, AL  35203

Municipalities - Public Buildings - Municipal Funds - Municipal Property - Rental Property - Jefferson County

The City of Homewood is authorized to purchase property, which is located in an adjoining municipality, to be used for municipal purposes.  The city is authorized to lease any of said property that is declared surplus and hire a property manager to manage said facility.

Dear Mr. Kendrick:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Homewood.

QUESTION ONE


May the City expend public funds to pur​chase the Palisades Shopping Center, considering that a por​tion of the property will be used by the City for mu​nicipal purposes to provide municipal services to its residents, even though the shop​ping center is currently located in the City of Birmingham?

FACTS AND ANALYSIS


You related to this Office the following facts:


1.
Palisades Shopping Center is located in the City of Birmingham, but adjacent to the City of Homewood (the “City”), and is currently owned by Palisades Investors, L.L.C. (“Seller”).  The City has executed an agreement to purchase the Palisades Shopping Center (the “Center”), a portion of which is anticipated to be used for municipal purposes to provide facilities for municipal functions of the City.  The Agreement contains a number of contingencies, one of which is an opinion from the Attorney General’s Office that the City can spend public funds to purchase the Center.


2.
The Center is composed of approximately 26 acres of property and comprises approximately 275,000 square feet of commercial rental space with 1650 parking spaces.  The Center is currently operated by the Seller as a commercial shopping center with approximately 25 percent of the rental space vacant.  It is the City’s desire to purchase the property and to essentially relocate all city functions, including police, fire, building inspection, engineering, city hall, and administration, to this location.  It is also anticipated that the City will expand its uses of the Center to include a possible civic center/recreational facility and other public uses that would be permitted by the existing structure.


3.
The City initially anticipates using a portion of the Center for municipal purposes and to contract with a property manager to manage the portion of the Center that will not be used for municipal purposes, and to continue to rent such surplus space until such time as the City determines a need for municipal use.  The revenue generated from the surplus rental space will help retire the cost of the purchase and maintenance of the Center, including that portion to be dedicated for municipal use by the City.


4.
The City has had initial discussions with the City of Birmingham concerning the deannexation of the property so that the property can be annexed into the City in the future.


Section 11-81-141 of the Code of Alabama sets out the general authority for municipalities to purchase property and construct buildings either inside or outside of their corporate limits and states, in pertinent part, as follows:


(a)
In addition to the powers which it may now have, any municipality or county shall have power under this division:


(1)
To acquire by gift or purchase, to con​struct, to reconstruct, to improve, to better or to extend any undertaking within or without the municipality or county or partially within or par​tially without the municipality or county;


(2)
To operate and maintain any under​taking for its own use and for the use of public and private con​sumers and users within and without the territorial boundaries of the munici​pality or county. . . .

ALA. CODE § 11-81-141(a) (1994).


In addition, section 11-47-3 of the Code of Alabama provides that mu​nicipalities may contract for the construction of public buildings.  That section states, in pertinent part, as follows:  “The governing body of any city or town may contract for the construction, reconstruction, extension or repair of any municipal building. . . .”  ALA. CODE § 11-47-3(a) (1992).

CONCLUSION


Considering the provisions of sections 11-81-141 and 11-47-3 of the Code of Alabama, as quoted above, it is the opinion of this Office that the City of Homewood may expend public funds to purchase the Palisades Shopping Center, or any other property to be used by the City for munici​pal purposes, if the City Council determines that such purchase would be in the public interest, even though the property and buildings are pres​ently located in the City of Birming​ham.

QUESTION TWO


May the City expend public funds to pur​chase the Palisades Shopping Center and initially use the vacant space of the shopping center to relocate munici​pal facilities and to continue to rent out, for commer​cial use, surplus portions of the Center that are not to be occupied by the City and used for municipal pur​poses by contracting with a property manager to man​age the surplus commercial portions of the Center that are not being used for municipal purposes by the City?

FACTS AND ANALYSIS


Based on the opinion set out in response to Question One above, it is the opinion of this Office that the City may spend public funds to pur​chase the Palisades Shopping Center.  Once property has been purchased by a municipal​ity, Alabama law specifically authorizes municipalities to lease real estate not needed for municipal purposes as surplus property.  Section 11-47-21 of the Code of Alabama, in part, states as follows:


The governing body of any city or town in this state may, by ordinance to be entered on its minutes, lease any of its real property not needed for public or municipal purposes, and a lease made by the mayor in accordance with such ordi​nance shall be binding for the term specified in the lease, not to exceed a period of 99 years . . . .

ALA. CODE § 11-47-21 (1992).  Thus, pursuant to section 11-47-21 of the Code of Alabama, the City of Homewood is authorized to lease the property owned by the City that the City Council has deemed to be sur​plus and not presently needed for municipal purposes for a period not to exceed 99 years.


Additionally, the City has inquired as to whether they may be per​mitted to hire a property manager to manage the surplus property.  It is the opinion of this Office that the City has authority to contract for serv​ices.  Cities may enter into and contract for services pursuant to the pro​visions of section 11-47-5 of the Code of Alabama, which provides as follows:


Contracts entered into by a municipality shall be in writing, signed and executed in the name of the city or town by the officers author​ized to make the same and by the party contract​ing.  In cases not otherwise directed by law or ordinance, such contracts shall be entered into and executed by the mayor in the name of the city or town and all obligations for the payment of money by the municipality, except for bonds and inter​est coupons, shall be attested by the clerk.  This section shall not be construed to cover purchases for the ordi​nary needs of the municipality.

ALA. CODE § 11-47-5 (1992).  Therefore, it is the opinion of this Office that the City is authorized to enter into contracts with property managers, to manage the leased surplus property authorized by the City Council, for so long as such property management contracts are in compliance with the terms and conditions of the competitive bid law as set out in sections 41-16-50 and 41-16-51 of the Code of Alabama.  See, also, section 11-40-1 of the Code of Alabama granting municipalities the general power of contract.

CONCLUSION


Based on the above, it is the opinion of this Office that the City may expend public funds to purchase the Palisades Shopping Center, may lease the space in the Palisades Shopping Center not needed for municipal purposes that has been determined to be surplus by the city council pursu​ant to section 11-47-21 of the Code of Alabama, and may contract for the services of a property manager to manage the surplus property in order to preserve the City’s assets so long as such contract is entered into in com​pliance with the provisions of sec​tions 41-16-50 and 41-16-51 of the Code of Alabama.

QUESTION THREE


May the City expend public funds to pur​chase the Palisades Shopping Center, which is currently leased to a number of tenants under leases that have remaining expiration of one to ten years, continue to honor such leases, and use the revenue generated from such commercial rental proceeds to assist in retirement of the debt and maintenance of the Center?

FACTS AND ANALYSIS


Section 11-43-56 of the Code of Alabama states that “the Council shall have the management and control of the finances and all of the prop​erty, real and personal, belonging to the City.”  ALA. CODE § 11-43-56 (1989).  Accord​ingly, the city council may authorize the leasing of sur​plus property, not pres​ently needed for municipal purposes, pursuant to section 11-47-21 of the Code of Alabama.  Likewise, the city council is authorized by law to charge and col​lect rentals on property leased by the City.  See ALA. CODE §  11-81-141(a)(4) (1994).  Therefore, logically, the proceeds from the leasing of surplus property, properly authorized by the city council, under the management and control of the city council, shall be deposited in such accounts and used for such lawful purposes as directed by the city council.  See ALA. CODE § 11-43-56 (1994).  These uses are to include, but not be limited to, the general fund or any other fund where such proceeds may be used for lawful purposes as directed by the city council.

CONCLUSION


Based on the provisions of sections 11-81-141, 11-47-3, and 11-47-21 of the Code of Alabama, and the opinions and analysis set out in response to Questions One and Two above, it is the opinion of this Office that the City may expend public funds to purchase the Palisades Shopping Center and may lease those portions of the Palisades Shopping Center not presently needed for mu​nicipal purposes, if such property has been deter​mined to be surplus property, by ordinance adopted by the city council, for so long as the property is not needed by the City for municipal use, not to exceed a period of 99 years.

QUESTION FOUR


May the City relocate municipal facilities of the City to the Palisades Shopping Center if the Center and the municipal facilities that will be located at the Cen​ter are in the City of Birmingham, although adjacent to the City of Homewood?

FACTS AND ANALYSIS


Section 11-81-141(a)(1) of the Code of Alabama provides that munici​palities have the authority “to construct, to reconstruct, to improve, to better or to extend any undertaking within or without the municipality.”  ALA. CODE § 11-81-141 (1994).  Section 11-81-141(a)(2) of the Code of Alabama provides that a municipality has the authority “[t]o operate and maintain any undertaking . . . within and without the territorial boundaries of the municipality. . . .”  An “undertaking,” as defined in section 11-81-140(1) of the Code of Alabama, includes:


Causeways, tunnels, viaducts, bridges and other crossings, highways, parks, parkways, air​ports, docks, piers, wharves, seaport or river terminals, hospitals, public markets, tennis courts, swimming pools, golf courses, stadiums, armories, auditoriums and other public buildings of all kinds, incinerator plants and systems in connection with the generation, production, transmission and distribution of electric energy for lighting, heating and power for public and private uses, together with all parts of any such undertaking and all appurtenances thereto, including lands, easements, rights-of-way, con​tract rights, franchises, approaches, connections, dams and reservoirs.

ALA. CODE § 11-81-140(1)(a) (1994) (emphasis added).


Additionally, this Office wrote in an opinion to the Honorable Timothy B. Coe that, under these Code sections, the Town of Wedowee was permitted to expend funds to establish and maintain a city facility outside of its corporate limits.  Opinion to Timothy B. Coe, Mayor, Town of Wedowee, dated July 25, 1997, A. G. No. 97-00234.  In that opinion, this Office wrote that sections 11-81-140 and 11-81-141 of the Code of Alabama provide that “a municipality may improve, operate, and maintain any undertaking outside of its corporate limits.  Included in the definition of an undertaking at § 11-81-140(1) is ‘public build​ings of all kinds.’”  Id.  Thus, Alabama law clearly permits a municipality to locate, improve, operate, and maintain public buildings outside of its corporate limits.


This Office has previously determined that municipalities have certain powers that are implied, although not explicitly provided by stat​ute.  In a 1998 opinion to the Honorable Curtis H. Springer Jr., this Office opined that:

Municipalities are subdivisions of the State, and as such, can only exercise the power as is con​ferred on them by law.  Wilkins v. Dan Haggerty & Associates, Inc., 672 So.2d 507 (Ala. 1995).  A municipality, how​ever, “need not predicate its every action on some spe​cific express grant of power.  Alabama’s cities possess certain implied powers that derive from the nature of the powers expressly granted to them by the legisla​ture.”  Id. at 509.  “A municipality may exercise those pow​ers that are explicitly granted to it by the legis​lature, as well as those powers that are necessar​ily im​plied from an express grant of power.”  City of Bir​mingham v. Graffeo, 551 So.2d 357, 360 (Ala. 1989).

Opinion to Curtis H. Springer Jr., Presiding Judge, Montgomery Munici​pal Court, dated November 24, 1997, A. G. No. 98-00043.


It is clear that, based on the provisions of sections 11-81-140 and 11-81-141 of the Code of Alabama and the City of Homewood’s implied powers, the municipality has the authority to build and utilize “public buildings of all kinds” outside of its corporate city limits.  In addition, section 11-43-49 of the Code provides that the city council is permitted to determine where it shall hold its meetings, as long as those meetings are open to the public.  Accordingly, it is the opinion of this Office that the City of Homewood may build, operate, and maintain its municipal facili​ties in buildings outside the corporate limits of the City of Homewood.  The uses of these facilities can include meetings of any en​tity of the Homewood city government for any lawful purpose.

CONCLUSION


Therefore, pursuant to sections 11-81-140 and 11-81-141 of the Code of Alabama, previous opinions of this Office as set out herein, and the analysis and responses to Questions One, Two, and Three above, it is the opinion of this Office that the City may purchase the Palisades Shop​ping Center and locate municipal facilities at such location, if the city council determines that it would be in the public interest.

QUESTION FIVE


May the City continue to rent out the sur​plus portions of the Center that are not presently necessary for municipal use, for a profit, through the use of a property manager who will manage the property, and contribute the rental proceeds to the general fund to be used for municipal pur​poses, which would include but not be limited to the maintenance of the Center and the retirement of the debt associated with the purchase of the Center?

FACTS, ANALYSIS, AND CONCLUSION


Based on the authorities and opinions set out in responses to Ques​tions One, Two, Three, and Four as set out above, it is the opinion of this Office that this question should be answered in the affirmative.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Jeffery H. Long of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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