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Honorable Lawrence M. Wettermark

Attorney, Mobile County Commission

205 Government Street

Mobile, AL  36644-1001

Supernumerary Status - Revenue Commissioners - Compensation - Expense Allowance - Mobile County

For purposes of determining supernumerary salary, the expense allowance of the Revenue Commissioner of Mobile County, provided pursuant to section 11-2A-2 of the Code of Alabama, should be considered as part of the average compensation.

Imputed income for the use of an automobile is not included in average compensation for purposes of determining supernumerary compensation.

Dear Mr. Wettermark:


This opinion of the Attorney General is issued in response to your request on behalf of the Mobile County Commission.

QUESTION ONE


Is an expense allowance provided to the Revenue Commissioner of Mobile County, pur​suant to section 11-2A-2 of the Code of Alabama, effective June 1, 2000, included in her “average compensation” for purposes of determining her compensation as a Supernumerary Revenue Commissioner pursuant to section 40-6-3(4) of the Code of Alabama?

FACTS AND ANALYSIS


Effective June 1, 2000, the Mobile County Commission adopted a resolution to provide an expense allowance to the Revenue Commissioner in the amount of approximately $10,000 per year.  The County Commis​sion deducted from the expense allowance the appropriate amount for contribution to the supernumerary program as if the expense allowance were salary.


Ms. Freda Roberts has served as both Tax Collector and Revenue Commissioner and completed her eighteen years of service to Mobile County.  Ms. Roberts was appointed as a Supernumerary Revenue Com​missioner by the Governor effective December 1, 2001.  Section 40-6-3 of the Code of Alabama states that every supernumerary official shall serve for life and shall receive compensation from the county governing body as follows:  “For 18 or more years the official shall receive 75 percent of the average compensation.”  ALA. CODE § 40-6-3(4) (Supp. 2001).


Section 11-2A-2(3)(a) of the Code of Alabama provides for the expense allowance to the revenue commissioner.  This section plainly states that on or after June 1, 2000, the revenue commissioner and other revenue, tax, and license officials of each county may be paid an expense allowance not to exceed ten thousand dollars ($10,000) per annum.  ALA. CODE § 11-2A-2(3)(a) (Supp. 2001).  The expense allowance is to be phased in and become part of the base pay at the beginning of the offi​cial’s next term of office.  This subsection also states, in pertinent part, as follows:

Deductions from the expense allowances pro​vided under this chapter shall be made for super​numerary programs, the State Employee’s Retirement System, or other retirement programs as provided by law, the same as if the expense allowances were salary.

Id.


The Legislature intended for this expense allowance to be treated as salary and made it part of the official salary at the beginning of the next term.  The Legislature also provided that deductions from this expense allowance/salary are to be made for the supernumerary program.  Accordingly, it is the opinion of this Office that this allowance should be included in the computation of the “average compensation” for the pur​pose of determining the official’s supernumerary salary.

CONCLUSION


For purposes of determining supernumerary salary, the expense allowance of the Revenue Commissioner of Mobile County, provided pur​suant to section 11-2A-2 of the Code of Alabama, should be considered as part of the average compensation.

QUESTION TWO


Is the imputed income attributed to the annual wages of the Revenue Commissioner of Mobile County for use of an automobile included in her “average compensation” for purposes of determining her compensation as a Super​numerary Revenue Commissioner pursuant to section 40-6-3(4) of the Code of Alabama?

FACTS AND ANALYSIS


Your request states that, during the years that Ms. Roberts held the office of Revenue Commissioner, she was provided with an automobile for use on official business.  Under federal income tax requirements, the value of her use of an automobile was considered imputed income and included in her annual tax reports as earnings.


Officials who participate in the supernumerary program are specifi​cally required to make deductions from their compensation for the super​numerary program.  ALA. CODE § 40-6-4 (1998).  As stated under Ques​tion 1, deductions for the supernumerary program are also required to be made from the expense allowance authorized by section 11-2A-2 of the Code of Alabama.  There is no authorization for the county to make deductions for the supernumerary program from the imputed income from the use of an automobile.  Therefore, it is the opinion of this Office that the imputed income is not counted as a part of Ms. Roberts’ “average compensation” for purposes of supernumerary compensation.  Similarly, under the State Employees’ Retirement System, only cash compensation and the value applied to maintenance (housing expenses) are included in the amount of compensation for purposes of determining an employee’s retirement benefits.  See ALA. CODE § 36-27-1(14) (2001).  

CONCLUSION


Imputed income for the use of an automobile is not included in average compensation for purposes of determining supernumerary com​pensation.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Walter S. Turner of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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