April 10, 2002


Honorable Rebecca S. Mitchell

Director

Alabama Public Library Service

6030 Monticello Drive

Montgomery, Alabama  36130-6000

Alabama Public Library Service - Competitive Bid Law - Exemptions - Contracts

When there are numerous vendors that can provide library automation services to public library systems, the exemptions permitted under section 41-16-51(a)(11) and (13) of the Competitive Bid Law are not applicable.  These library systems should bid both upgrades of software and new automated systems.

Dear Ms. Mitchell:

This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Public Library Service.

QUESTION

If the vendor a library has been using is acquired by another vendor, may the library migrate to the automated system provided by the new vendor when the cost of the migration is $7500 or more without going through the competitive bid process?

FACTS AND ANALYSIS

The Alabama Public Library Service is a state agency established pursuant to section 48-8-1, et seq., of the Code of Alabama.  The Alabama Public Library Service Board has the duty to conduct the affairs of the Service and to adminis​ter the funds received from the treasury that are allocated to the Alabama Public Library Service.  ALA. CODE § 41-8-2 (2000).  See Opinion to Honorable Lamar Veatch, Director, Alabama Public Library Service, dated April 26, 2001, A.G. No. 2001-167.  To qualify for state aid, a public library must be estab​lished according to section 11-90-1, et seq., of the Code.  Section 11-90-1 pro​vides that:

The county commissions of the counties of this state and municipalities, through their governing bod​ies, may establish and maintain or aid in establishing and maintaining free public libraries for the use of the citizens of the respective counties or municipalities, either separately or in connection with public schools, and to that end may accept gifts, donations and bequests of land, buildings or money therefor and may make appropriations from the county or municipal treasury in support thereof in such sums as they may deem proper.

ALA. CODE § 11-90-1 (1994).

You indicate that the Alabama Public Library Service is designated by the federal government to distribute federal funds earmarked for public libraries and public library programming, and you must ensure that public libraries meet all federal and state laws pertaining to them, including the Alabama State Competi​tive Bid Law.  You represent that many public libraries falling under the provi​sions of section 41-16-50, et seq., frequently have a long-term relation with a particular library software vendor to provide automated library services such as cataloging, circulation, serials control, and public access catalog service.  It is proffered that normally the vendor makes periodic upgrades in its software, and when the cost exceeds $7500, bids have not been taken per your interpretation of section 41-16-51(a)(11) of the Code for custom software.  You state that:

In . . . 2001, SIRSI . . . a library software com​pany purchased DRA . . . a library automated software company.  Both companies had clients in the state and provided library automation to their respective custom​ers.  There are a dozen or so companies nation-wide that provide this type of service.  The libraries that were using DRA products were initially told there would be no need to be concerned with upgrades or maintenance of their existing product, that SIRSI would maintain the DRA product.  After . . . a few months, SIRSI notified the DRA libraries that there would be no further upgrade and maintenance of the DRA product would cease. The libraries are now trying to determine the best way to upgrade their present systems.  (Sys​tems must be upgraded periodically to allow for new technologies and changes. . . .)

Letter from Rebecca Mitchell, Director, Alabama Public Library Service, to Aaron Nelson, Examiner’s Office (Mar. 18, 2002) (emphasis added).

You state that converting (migrating) data from one system to another can be costly with yearly maintenance costs frequently exceeding $7500, depending upon the size of the system.  Maintenance costs normally exceeds $7500.

Section 41-16-50 of the Code of Alabama provides for the bidding of materials, equipment, supplies, or other personal property involving $7500 or more, unless otherwise excluded.  Section 41-16-51(a) of the Code provides that competitive bids shall not be required for:

(11) Purchases of computer and word processing hardware when the hardware is the only type that is compatible with hardware already owned by the entity taking bids and custom software.

* * *

(13) Contractual services and purchases of com​modities for which there is only one vendor or supplier and contractual services and purchases of personal property which by their very nature are impossible to award by competitive bidding.

ALA. CODE §§ 41-16-51(a) (11) & (13) (2000).

In an Attorney General’s opinion issued to Thad Morgan, Superintendent, Enterprise City Schools, dated May 30, 1991, A.G. No. 91-00282, this Office determined that purchases of new software, which exceed the Competitive Bid Law threshold amount, now $7500, is subject to the Competitive Bid Law.  It was further opined that purchases of identical software already in place are subject to bid when there is more than one vendor for that identical purpose.  An Attorney General's opinion issued to Honorable Robert W. Ennis IV, Tuscaloosa City Attorney, dated October 21, 1993, A.G. No. 94-00023, concluded that "[s]oftware that will require substantial creative work by a professional/vendor to comply with unique specifications could constitute 'custom software' within the meaning of section 41-16-51(a)(11).”  Id.  This Office has found software to be "custom" if it is built or made "according to the specifications of the buyer."  Id.  In an Attorney General’s opinion issued to Gary C. Sherrer, Houston County Attorney, dated March 16, 1999, A.G. No. 99-00139, this Office declined to confirm or deny the county's assertion that the planned software purchase was a single source [or custom] item.  It was stressed that this is a decision to ulti​mately be made by the purchasing entity/awarding authority.  It was further opined that hardware purchases, which are available from multiple sources, are subject to the Competitive Bid Law.


When there is more than one vendor or supplier available for a specific item, competitive bids must be taken.  Thus, libraries migrating to the auto​mated system provided by a new vendor are subject to the State Competitive Bid Law when the cost of migration is $7500 or more, and there is more than one supplier.

CONCLUSION

When there are numerous vendors that can provide library automation services to public libraries systems, which fall under the provision of section 41-16-50, et seq., of the Code of Alabama, the exemptions permitted under sec​tion 41-16-51(a)(11) and (13) are not applicable.  These library systems should bid both upgrades of software and new automated systems.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinion Division
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