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THIS OPINION IS OVERRULED TO THE EXTENT THAT IT CONFLICTS WITH THE OPINION ISSUED TO HON. TIMOTHY PREVATT, MAYOR, TOWN OF AVON, DATED 9/9/2013, A.G. NO. 2013-067.

Honorable Charles E. Osborne

Mayor, City of Talladega

P. O. Box 498

Talladega, Alabama  35161

Municipalities - Conflicts of Interest - Municipal Judges - Leases - Talladega County

The City of Talladega cannot lease property from the son of the municipal judge.

The City of Talladega may lease part of a public building not needed for municipal purposes to commercial interests for rent of fair market value.

Dear Mayor Osborne:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Talladega.

QUESTION ONE


Whether a lease agreement between the City of Talladega and its part-time municipal judge was done legally, and whether it is legal to lease the property from the judge’s son after the original lease expired.

FACTS, LAW, AND ANALYSIS


Initially, it must be stated that state law authorizes the Attorney General to give opinions to state, county, and municipal officers and agencies on questions involving official duty they must immediately per​form.  ALA. CODE § 36-15-1(1) (2001).  The Attorney General cannot render opinions on moot questions, that is, questions on events that have already occurred.  ALA. CODE § 36-15-1(1)d (2001).  The Attorney Gen​eral, therefore, cannot issue an opinion on the legality of the 1995 lease between the City of Talladega and its municipal judge.


The pertinent law states as follows:


(a)  No alderman or officer or employee of the municipality shall be directly or indirectly interested in any work, business or contract, the expense, price or consideration of which is paid from the treasury, nor shall any member of the council or officer of the municipality be surety for any person having a contract, work or busi​ness with such municipality for the performance of which a surety may be required.


(b)  Any person who violates any of the provisions of this section shall be guilty of a misdemeanor and, on conviction thereof, shall be fined not less than $50.00 nor more than $1,000.00, and may also be sentenced to hard labor for the county for not more than six months.

ALA. CODE § 11-43-12 (1989).


A municipal judge is an officer of the municipality.  See Zanda v. City of Decatur, 628 So. 2nd 427 (Ala. 1993); Opinion of the Attorney General to Honorable Gene M. Hamby, Jr., Attorney, Sheffield, dated October 14, 1983, A.G. No. 84-00009.  A municipal judge is, therefore, subject to the prohibitions of section 11-43-12, and the city is prohibited from leasing property from the judge where the funds to pay the lease come from the city treasury.


The Attorney General has determined that section 11-43-12 is not violated when a relative of a municipal officer contracts with the munici​pality, provided the relative is not a member of the officer’s household, is not financially dependent on the officer, and the officer does not partici​pate in the decision-making process.  Opinion of the Attorney General to Honorable Eugene A. Melton, Mayor, City of Trussville, dated August 17, 2000, A.G. No. 2000-215.  It is stated in your letter of request that the municipal judge leases the property to his son.  If the son has total control over the property under the lease, and the municipal judge will receive no benefit from the lease of the property to the city, this Office concludes that section 11-43-12 will not be violated if the City of Talladega leases the property from the son of the municipal judge.  Based upon the facts presented, however, the municipal judge leases the property to his son for $ 500 per month, and the son will then lease the property to the city for $ 500 per month.  Although the form of the transaction has changed, the substance of the transaction remains the same.  The judge is indirectly benefiting from the lease of the property to the city.  Section 11-43-12 of the Code prohibits this indirect benefit to the municipal judge.

CONCLUSION


Under the conditions set out above, the City of Talladega cannot lease property from the son of the municipal judge.

QUESTION TWO


Is it legal to declare one room of a public building surplus to be leased to a commercial interest at a fair market rate?

FACTS, LAW, AND ANALYSIS


The leasing of municipal property is governed by section 11-47-21 of the Code of Alabama:


The governing body of any city or town in this state may, by ordinance to be entered on its minutes, lease any of its real property not needed for public or municipal purposes, and a lease made by the mayor in accordance with such ordi​nance shall be binding for the term specified in the lease, not to exceed a period of 99 years; provided, that in counties having a population of not less than 225,000 and not more than 400,000 inhabitants according to the most recent federal decennial census, such limitation of the term to a period of 99 years shall not apply to any oil, gas or mineral lease made in accordance with such ordinance.

ALA. CODE § 11-47-21 (1992).


Your letter of request states that a portion of a municipal building is to be leased for a beauty shop and a not-for-profit federal credit union.  It is within the discretion of the governing body to lease municipal prop​erty not needed for public or municipal purposes.  If the city desires to lease the portion of the public building for commercial purposes as stated in the request, it may do so, provided it receives the fair market rate for the rent.

CONCLUSION

The City of Talladega may lease part of a public building not needed for municipal purposes to commercial interests for rent of fair market value.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff

.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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