April 1, 2002


Honorable  SEQ CHAPTER \h \r 1Anne-Marie Lacy

City Attorney

100 Hughes Road

Madison, AL 35758

Alcoholic Beverages - Municipalities Licenses and Permits - Madison County

If a city located in a wet county expands its city limits across county lines into a dry county, the annexed property within the dry county will remain dry.  The sale and distribution of alcoholic beverages on that land is governed by the county’s wet/dry election.

Dear Ms. Lacy:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Madison.

QUESTION


If the applicable licensing procedures are followed, may alcohol be sold in those portions of the City of Madison that are located in Limestone County, a “dry” county?

FACTS AND ANALYSIS


The circumstances giving rise to your question are that the City of Madison is located in Madison County, a “wet” county that allows the sale of alcohol upon compliance with current licensing procedures.  During the last few years, real estate located within Limestone County, a “dry” county in which the sale of alcohol is prohibited, has been annexed into the corpo​rate limits of the City of Madison.  You point out that the city is concerned about the possibility of having the sale of alcohol legal in one portion of the city and illegal in others.  The key to the issue is the identity of the body (i.e., county or municipal corporation) that made the “wet/dry” deci​sion.


In 1937, following the repeal of national prohibition, the Alabama Legislature adopted the “Alabama Beverage Control Act.”  1937 Ala. Acts No. 66, 40 (Extra Session 1936-37).  Section 51 of the act provided that all counties within the state would hold an election on March 10, 1937, to determine the sentiment of the voters within each county as to whether alcoholic beverages would be legally sold within their respective county.  A county in which a majority voted in favor of the legal sale and distri​bution of alcoholic beverages within the county was identified as a “wet county.”  A county in which a majority voted against the legal sale and distribution of alcoholic beverages within the county was identified as a “dry county.”  The section also established a procedure by which a county could subsequently change its wet/dry election.  The entire “wet/dry” con​cept was on a countywide basis.  These provisions remain, and county elections continue to be held under section 28-2-1 of the Code. 


The first provision for a “wet/dry” determination to be made applica​ble to an area smaller than a county was contained in the Special Method Referendum Act of 1971.  1971 Ala. Acts No. 1266, 2195; ALA. CODE §§ 28-2-20 to 28-2-25 (1998).  If a dry county uses this act as a method of electing to approve the sale and distribution of alcoholic beverages within the county, a municipality within that county has the ability to exclude the sale of alcoholic beverages within the municipality, and the county has the ability, subsequently, to exclude the sale of alcoholic beverages from any or all of its unincorporated areas.


In 1984, the Alabama Legislature passed an act that allows what is commonly known as Municipal Option Elections. 1984 Ala. Acts No. 84-408, 955; ALA. CODE §§ 28-2A-1 to 28-2A-4 (1998).  This law allows a municipality of a set minimum size to change its classification from dry to wet or from wet to dry by a municipal option election.


Your specific inquiry deals with the City of Madison.  The City of Madison is located within Madison County which, as a county, elected to allow the legal sales of alcoholic beverages on a countywide basis.  The City of Madison is not a “wet city,” as a result of a municipal option elec​tion, in which the wet area would be defined by the city boundaries. The sale and distribution of alcoholic beverages in the City of Madison is allowed simply because that city happens to be located in a wet county.  The boundaries of the wet area are defined by the county lines of Madison County.   Therefore, although the expansion of the limits of the City of Madison into Limestone County is not limited by the county lines, the annexation of the property in Limestone County does not carry with it the right to legally sell or deliver alcoholic beverages.

CONCLUSION


If a city located in a wet county expands its city limits across county lines into a dry county, the annexed property within the dry county will remain dry.  The sale and distribution of alcoholic beverages on that land is governed by the county’s wet/dry election.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Robert S. Hill, III, Legal Office, Alabama Alcoholic Beverage Control Board.
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BILL PRYOR







Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division
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