March 22, 2002

Honorable 

Page 2

Honorable Alfred C. Lackey

Mayor, Town of Steele

Post Office Box 425

Steele, Alabama 35987

Public Works Law – Change Orders – Competitive Bid Law – Grants – St. Clair County

If the awarding authority determines that the facts are as outlined, that the changes are necessary for the proper completion of the project, and that the grant can be retained by this method, it can also find that the circumstances are extraordinary and justify a change order in excess of 30 percent.

Dear Mayor Lackey:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Steele.

QUESTION


Whether the town council, under certain extraordinary circumstances, can justify a change order in excess of 10 percent without violating the Competitive Bid Law or the Public Works Law.

FACTS AND ANALYSIS


Your letter of request sets forth the following facts:


The Town of Steele entered into a contract for site preparation work that is currently under way.  The project is funded by a grant from the Alabama Department of Economic and Commu​nity Affairs (ADECA) through the Community Development Block Grant (CDBG) Program and the local match.  The Town accepted bids on November 1, 2001, anticipating a construction cost of $237,980, based upon an estimate pre​pared by the project engineer.  The contract was awarded to the lowest bidder, Dunn Building, LLC, at a cost of $154,540.  According to the project engineer, this cost difference can be attributed to the fact that, when he prepared the estimate, Dense Grade Base was $7.50 per square yard; when the bids were received, the price had dropped to $5.50 per square yard, due largely to a slower economy that caused more contractors to be interested in participating in the work.  Dunn Building was already on the job as South​ern Monopole’s contractor; therefore, there were no additional mobilization costs.  The Town then requested from ADECA a Formal Amendment to expand the project area so that the total amount of $250,000 could be used to enable Southern Monopole and Utilities Co., Inc., to locate in the Steele Industrial Park. The action was approved by ADECA staff who modified the original con​tract, rather than process[ing] the Amendment.


Because this amount exceeds the maximum (10 percent) allowable by law to expend this money, the Town was advised that two options were available.  One option is to rebid this expanded portion of the project; the other is to issue a change order. The Town Council wishes to issue a change order.  I offer the following information as evidence that the issuance of a change order is the most appropriate option under these extreme circumstances.

1. Dunn Construction Company was awarded the original contract and is nearing com​pletion of this portion of the project.  This is also the company that is performing additional work for Southern Monopole and Utilities and has all of the necessary equipment on site.  All site work is being constructed by this company, both that which is the responsibility of the company (Southern Monopole and Utilities) and the CDBG portion administered through the Town of Steele.  We are therefore faced with the situation of 51,000 square yards prepared by Southern Monopole, 28,000 square yards by the CDBG grant project, leaving only 15,269 square yards addressed in the remaining portion of the CDBG expanded project.

2. Rebidding this small portion of site work would incur additional costs by the engi​neering firm for the advertising for bid, preparing bid documents, and conducting the competitive bid process.  This would greatly decrease the amount of grant funds available for site preparation.

3. Because the portion of the project will be relatively small, it is my concern that con​tractors will not find it financially feasible for their consideration and will, therefore, not submit a bid.


This Office has previously considered the appropriateness of change orders that exceed thirty percent of the original contract amount and opined as follows:


Change orders are not provided in the Competitive Bid Law or the Public Works Law, but have been allowed pursuant to guidelines articu​lated by this Office in the interpretation of the legislative intent in for​mulating the Competitive Bid Law.  Each fact situation must be examined individually, keeping in mind the Ala​bama Supreme Court’s holding:

The single most important require​ment of the Competitive Bid Law is the good faith of the officials charged in executing the require​ments of the law.

White v. McDonald Ford Tractor Co., 287 Ala. 77, 248 So. 2d 121, 129 (1971).


This Office has held that changes in amounts greater than 10% are allowable under extraordinary circumstances.  Opinions to Honor​able Barbara Coffey, Mayor, City of Moulton, dated January 8, 1993, A. G. No. 93-00105, and Honorable Wayman Sherrer, Attorney for the Utilities Board of the Town of Blountsville, dated May 29, 1991, A. G. No. 91‑00279.


The facts presented in this request are very similar to the facts pre​sented in the Sherrer opinion in which this Office found that a change order in excess of 30% in a sewer construction project funded by a grant from ADECA consti​tuted an extraordinary circumstance.  In that opinion, this Office stated, attached to each change order should be a signed statement from the project engineer containing the following:

(1) A statement of what the change order covers, who instituted the change order, and why it is nec​es​sary or desired;

(2) A statement of the reason for using the change order method rather than competitive bids;

(3) A statement that all prices have been reviewed and found reasonable, fair and equitable and rec​ommending the approval of the same.

Opinion to Sherrer at 3.


If the awarding authority, the City in this case, determines that the facts are as outlined, the changes are, in fact, necessary for the proper completion of the project, and the grant can be retained by this method, the City can find that the circumstances are extraordinary and justify a change order in excess of 30%.

Opinion to Honorable William R. Bouldin, Attorney, City of Russellville, dated February 28, 2000, A.G. No. 2000-098.

CONCLUSION


If the awarding authority, the Town Council in this case, determines that the facts are as outlined, that the changes are necessary for the proper completion of the project, and that the grant can be retained by this method, the town can find that the circumstances are extraordinary and justify a change order in excess of 30 percent.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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