March 13, 2002


TO THE EXTENT THAT THIS OPINION CONFLICTS, IT HAS BEEN OVERRULED BY THE OPINION ISSUED TO B.T. GARDNER JR., DATED 5/28/2002, A.G. NO. 2002-243
Honorable Royce E. Massey

Superintendent
Tuscumbia City Schools

300 East Seventh Street

Tuscumbia, Alabama 35674-2502

Ad Valorem Taxes -- Millage Rates -- Sales Tax – Colbert County

Three mils of the ad valorem taxes collected on automobiles are earmarked for the support and maintenance of the City of Tuscumbia public schools.  If the City of Tuscumbia has authorized any additional ad valorem taxes to be collected, the Board of Education is not entitled to receive all the ad valorem tax revenue collected by the City of Tuscumbia.

Generally, a tax levied and collected for one purpose cannot be diverted for other purposes.

Dear Mr. Massey:


This opinion is issued in response to your request for an opinion of the Attorney General on behalf of the Tuscumbia City Schools.

QUESTIONS


1.
In 1924, a Special School Three Mil Prop​erty Tax was passed by a vote of the residents of Tus​cumbia, Alabama.  In July 2001, the Tuscumbia City Board of Education received information that the tax collected on automobiles, related to this tax collection, was not being distributed to the board of education but, instead, was being placed in the city general fund.  The question is, should the automobile tax collected, related to this special school tax, be distributed to the Tuscum​bia City Board of Education?


2.
In 1949, the residents of Tuscumbia, Ala​bama, voted on a one-cent sales tax to be collected in Tuscumbia, Alabama, and the total proceeds would be used for educating students in Tuscumbia, Alabama.  In 1991, the Tuscumbia City Council placed a cap on the amount of this one-cent sales tax that would go for edu​cation purposes.  In 1997, the Tuscumbia City Council amended their sales tax ordinance and placed all the proceeds from this one-cent sales tax into the city gen​eral fund.  The question is whether the City Council of Tuscumbia, Alabama, is legally bound to honor the 1949 sales tax referendum.

FACTS, ANALYSIS, AND CONCLUSIONS


On August 11, 1924, the local governing body of the City of Tuscumbia, Alabama, proposed that the qualified voters authorize the City to levy and col​lect a special three-mil tax on “all property and all subjects of taxation liable therefor in the City of Tuscumbia, Alabama, for the tax year beginning October 1, 1924, and for each year thereafter to be used only for the purpose of support​ing and maintaining the public schools of said City.”  City of Tuscumbia, Ala​bama, Official Ballot, Special Election, Aug. 11, 1924.  The tax was approved and has been collected since 1924.


The Judge of Probate of Colbert County collects the ad valorem or prop​erty tax on automobiles.  Three mils of the ad valorem taxes collected on these automobiles are earmarked for the support and maintenance of the City of Tus​cumbia public schools.  It is unclear from the letter you received from the City of Tuscumbia that the three mils authorized in 1924 is not being dispersed to the Board of Education.  The letter from the Mayor of the City of Tuscumbia, dated July 12, 2001, merely states that the Board of Education received more than its required share from all the taxes collected during the period specified.


If it is your contention that the only ad valorem tax authorized and levied in the City of Tuscumbia is this three-mill tax levied in 1924, you are correct, and all the monies collected are due to be dispersed for the support and mainte​nance of the public schools of Tuscumbia, Alabama.  If the City of Tuscumbia, however, has authorized any additional ad valorem taxes to be collected, the Board of Education is not entitled to receive all the ad valorem tax revenue col​lected by the City of Tuscumbia.


In response to your second question, in 1949, the residents of the City of Tuscumbia voted to impose a one-cent sales tax on the gross receipts or gross sales of every person, firm, or corporation engaged or continuing within the City of Tuscumbia, in the business of selling at retail any tangible personal property whatsoever, including merchandise and commodities of every kind and character. The proceeds derived from the sales tax collected were to be used solely for school purposes.


The one-cent sales tax referendum approved in 1949 earmarked the reve​nue collected to be used solely for school purposes.  Unless there has been an intervening tax referendum that repealed the one-cent sales tax voted and approved by the residents of Tuscumbia in 1949, the City Council cannot defeat the purpose for which the referendum was passed.  Generally, a tax levied and collected for one purpose cannot be diverted for other purposes.  Johnson v. Robinson, 238 Ala. 568, 192 So. 412 (1939).


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Gwendolyn B. Garner, Legal Division, Department of Revenue.







Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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