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Honorable Ed Townsend
Sheriff of Winston County

Post Office Box 10

Double Springs, Alabama 35553


Gambling – Video Poker – Gambling Devices – Lotteries – Winston County

All forms of slot machines, including electronic and video gambling machines, are illegal under state law.

Dear Sheriff Townsend:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are the gambling machines in the State of Alabama legal or illegal?

FACTS AND ANALYSIS


Gambling is illegal in Alabama absent some specific provision of law that permits it.  Bingo is permitted in Alabama, on a limited basis, pursuant to special constitutional provisions that closely regulate it.  Pari-mutuel wagering, which the Alabama Supreme Court has held not to be a “game of chance,” is allowed in Alabama, on a limited basis, by special legislation.  The mere possession of certain gambling devices, like dice and cards, is only criminalized under state law if they are possessed with the intent that they be used for illegal gambling.  ALA. CODE § 13A-12-27 (1994).  Other gambling devices, however, like slot machines, are ille​gal under all circumstances.  Id.  The mere possession of a slot machine subjects it to forfeiture.  ALA. CODE § 13A-12-30 (1994).  For purposes of this opinion, it is assumed that your reference to “gambling machines” specifically refers to various kinds of slot machines, such as video poker machines, Cherry Master machines, “eight-liner” machines, and other electronic gambling machines that are sometimes found in so-called “adult arcades” and have been the subject of successful enforcement actions in, for example, Jefferson County.  These games of chance, or lotteries, have been found to be illegal in Mississippi, South Carolina, and Florida, and they are prohibited, in Alabama, by the provisions of section 65 of the Alabama Constitution. See Mississippi Gaming Comm’n v. Henson, 800 So. 2d 110 (Miss. 2001); State v. One Coin-Operated Video Game Mach., 467 S.E. 2d 443 (S.C. 1996); Florida v. Broward Vending, Inc., 696 So. 2d 851 (Fla. App. 1997), respectively.  Section 65 provides as follows:


The legislature shall have no power to authorize lotteries or gift enterprises for any purposes, and shall pass laws to prohibit the sale in this state of lottery or gift enterprise tickets, or tickets in any scheme in the nature of a lot​tery; and all acts, or parts of acts heretofore passed by the legislature of this state, authoriz​ing a lottery or lotteries, and all acts amendatory thereof, or supplemental thereto, are hereby avoided.

ALA. CONST. art. IV, § 65.


A slot machine is defined, by state law, as follows:


(10) SLOT MACHINE.  A gambling device that, as a result of the insertion of a coin or other object, operates, either completely automatically or with the aid of some physical act by the player, in such a manner that, depending upon elements of chance, it may eject something of value.  A device so constructed or readily adapt​able or convertible to such use is no less a slot machine because it is not in working order or because some mechanical act of manipulation or repair is required to accomplish its adaptation, conversion or workability.  Nor is it any less a slot machine because apart from its use or adapt​ability as such it may also sell or deliver some​thing of value on a basis other than chance.

ALA. CODE § 13A-12-20 (1994).  Gambling devices are defined as follows:


(5) GAMBLING DEVICE.   Any device, machine, paraphernalia or equipment that is nor​mally used or usable in the playing phases of any gambling activity, whether that activity consists of gambling between persons or gambling by a person involving the playing of a machine.  However, lottery tickets, policy slips and other items used in the playing phases of lottery and policy schemes are not gambling devices within this definition.

Id.


In recent years, Alabama has experienced a rise in the number of electronic gambling machines, which are often referred to as video poker machines.  Many of the manufacturers have contended that these machines are bona-fide amusement machines that are permissible under the provi​sions of section 13A-12-76, which provides as follows:


(a)  Sections 13A-12-70 to 13A-12-75, inclusive, shall not apply to a coin-operated game or device designed and manufactured for bona fide amusement purposes which, by appli​cation of some skill, only entitles the player to replay the game or device at no additional cost if a single play of the bona fide coin-operated amusement machine or device can reach no more than 25 free replays or can be discharged of accumulated free replay, or rewards the player exclusively with merchandise limited to noncash merchandise, prizes, toys, gift certificates, or novelties, each of which has a wholesale value of not more than five dollars ($5).  This subsection shall not apply to any game or device classified by the United States government as requiring a federal gaming tax stamp under applicable provi​sions of the Internal Revenue Code.


(b)  Any person who gives to any other person money or anything of value for free replays on coin-operated devices described in subsection (a) shall be guilty of a Class A mis​demeanor.


         (c)  Sections 13A-12-70 to 13A-12-75, inclusive, shall not apply to a crane game machine or device which meets the following requirements:


*  *  *

(2)  For a single play of the crane machine or device, the winning player is rewarded exclusively with merchandise contained within the machine itself and the merchan​dise is limited to noncash merchandise, prizes, toys, gift certificates, or novelties, each of which has a wholesale value not exceeding five dollars ($5).

*  *  *

(6)  The crane machine or device is not classified by the United States government as requiring a federal gaming stamp under the Internal Revenue Code.


(d)  A player of a bona fide coin-operated amusement machine may accumulate winnings for the successful play of a bona fide coin-operated amusement machine through either tokens or tickets, and may redeem these tokens or tickets for merchandise so long as the amount of tokens or tickets earned on a single play does not exceed five dollars ($5) per unit.


(e)(1)  For purposes of this section, "bona fide coin-operated amusement machine" means every machine of any kind or character used by the public to provide amusement or entertainment whose operation requires the payment of or the insertion of a coin, bill, other money, token, ticket, or similar object, and the result of whose operation depends in whole or in part upon the skill of the player, whether or not it affords an award to a successful player, and which can be legally shipped interstate according to federal law.  Examples of bona fide coin-operated amusement machines include, but are not limited to, the following:

   a.  Pinball machines.


   b. Console machines.


   c. Video games.


   d. Crane machines.


   e. Claw machines.


   f. Pusher machines.


   g. Bowling machines.


   h. Novelty arcade games.


   i. Foosball or table soccer machines.


   j. Miniature racetrack or football machines.


   k. Target or shooting gallery machines.


   l. Basketball machines.


   m. Shuffleboard games.


   n. Kiddie ride games.


   o. Skeeball machines.


   p. Air hockey machines.


   q. Roll down machines.


   r. Coin-operated pool table or coin-operated billiard table.


   s. Any other similar amusement machine which can be legally oper​ated in Alabama.


   t. Every machine of any kind or character used by the public to pro​vide music whose operation requires the payment of or the insertion of a coin, bill, other money, token, ticket, or similar object, such as jukeboxes or other similar types of music machines.


(2) The term "bona fide coin-operated amusement machine" does not include the following:

   a. Coin-operated washing machines or dryers. 


   b. Vending machines which for payment of money dispense products or services. 


   c. Gas and electric meters. 


   d. Pay telephones. 


   e. Cigarette vending machines. 


   f. Coin-operated scales. 


   g. Coin-operated gumball machines. 


   h. Coin-operated parking meters. 


   i. Coin-operated television sets which provide cable or network pro​gramming. 


   j. Machines which are not legally permitted to be operated in Alabama. 


   k. Slot machines. 


   l. Video poker games. 



(f)  Any person owning or possessing an amusement game or device described in sub​division (1) of subsection (e) or any person employed by or acting on behalf of another per​son who gives to another person money for non​cash merchandise, prizes, toys, gift certificates, or novelties received as a reward in playing an amusement game or device shall be guilty of a Class A misdemeanor.

ALA. CODE § 13A-12-76 (Supp. 2001).


The exceptions provided in this statute do not act to legalize these machines because they serve only to exempt the transportation of bona-fide amusement machines without altering the definitions provided in section 13A-12-20.  None of these statutes, nor any other provision of state law, permit the operation of video or electronic gambling machines in Alabama.  In fact, even this statute expressly excludes slot machines, video poker games, and “machines which are not legally permitted to be operated in Alabama” from the definition of bona fide amusement machines.


This Office, moreover, contends that section 13A-12-76 is uncon​stitutional, under section 65 of the Constitution of Alabama, and litigation on that issue is currently pending. See Pryor v. Westfaul, No. CV-2001-1678, Montgomery County Circuit Court.  Last year, the Alabama Supreme Court was asked for an advisory opinion regarding the consti​tutionality of legislation that attempted to further regulate these machines throughout our state.  Specifically, the question presented was whether legislation of this nature was a revenue-raising bill that had to originate in the Alabama House of Representatives.  In a plurality decision, four members of the Court wrote that:


It is difficult to conceive of any situation where video games of the kind described in S.B. 257 [which are, incidentally, identical or very similar to many of the gambling machines about which you have asked] would not be considered a lottery under § 65, because there are no objective and ascertainable criteria a player can use that would demonstrate the exercise of any material skill. But we specifically find that video games of the sort described in S.B. 257 are unconstitu​tional because chance is the dominant factor in those games, and no amount of skill will ever determine the outcome of a video game where the machine is programmed to win. S.B. 257 would not meet the test for either the American Rule or the English Rule.

Opinion of the Justices, 795 So. 2d 630, 643 (Ala. 2001).

CONCLUSION


All forms of slot machines, including electronic and video gambling machines, are illegal under state law.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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