March 1, 2002


Honorable Amanda Scott, CPA

Morgan County Revenue Commissioner

Post Office Box 696

Decatur, AL 35602-0696

Revenue Commissioners — Ad Valorem Taxes — Abatements — Municipalities

The term “nonoperating,” as used in Revenue Rule 810-4-3-.03, refers to an industrial or research facility that has ceased operation for a period of six consecutive months.

An otherwise “nonoperating” facility could have certain costs that would not render it operating.

Dear Commissioner Scott:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

(1)
What is the definition of “non-operating industry,” as used in Chapter 810-4-3 of the rules of the Alabama Department of Reve​nue, setting forth requirements for granting abatement of noneducational ad valorem taxes?

(2)
Does the term “non-operating” refer to payroll, production, etc?

FACTS, LAW, AND ANALYSIS


You have informed us that the City Council of the City of Decatur granted tax abatements to Trico Steel Company, L.L.C. (“Trico”) on May 1, 1995.  On or about March 1, 2001, Trico closed its plant and dis​continued operations.  On March 27, 2001, Trico filed a voluntary petition in bankruptcy under chapter 11 of title 11 of the United States Code.  You further state that it is your belief that a company called Nucor Corpora​tion is negotiating to purchase the Trico plant through the bankruptcy court and, if successful, may file a petition for new abatements.


Section 40-9B-1, et seq., of the Code of Alabama, cited as the “Tax Incentive Reform Act of 1992,” generally grants county and municipal governments and certain public corporations the authority to provide sub​stantial tax incentives to new industries and to encourage existing indus​tries to expand.  Only the governing body of a municipality, county, or public industrial authority has the authority to grant the abatement of certain taxes.  ALA. CODE § 40-9B-6(a) (Supp. 2001).  The taxes subject to abatement are noneducational ad valorem taxes, construction-related transaction taxes, except those local construction-related transaction taxes levied for educational purposes or for capital improvements for education, and mortgage and recording taxes.  ALA. CODE § 40-9B-4(a) (1998).


The relevancy of your question is whether Nucor Corporation would qualify for a new abatement or merely be entitled to the benefits of the remainder of the abatement granted to Trico.  Rule 810-4-3-.03(6) states: 

Change of ownership or assignment of interest of an operating industrial or research enterprise shall not qualify the property for a new or additional abatement on property previ​ously abated.  The new owner shall be allowed to receive the remainder of abatements previously granted on the above industrial or research enter​prise.

Rules of the Alabama Department of Revenue 810-4-3-.03(6) (eff. Apr. 1, 1993).

Next, Rule 810-4-3-.03(7) states:

Change of ownership or assignment of interest of the property of a nonoperating indus​trial or research enterprise to an unrelated party shall qualify the property for a new abatement if the new owner or private user otherwise qualifies for an abatement as though a new industrial or research enterprise was established in the state.

Rules of the Alabama Department of Revenue 810-4-3-.03(7) (eff. Apr. 1, 1993).  Further, Rule 810-4-3-.03(7)a defines a “nonoperating industrial or research facility” as “one that has ceased operation for a period of six consecutive months.” Id.

The issue turns on whether Trico will be considered an operating facility at the time of change of ownership.  You state that Trico, on or about March 1, 2001, closed its plant and ceased operations.  Based on these facts, it is the opinion of this Office that Trico would be considered a “nonoperating industrial or research facility.”  There would be no pro​hibition against any unrelated new owner or private user qualifying for a new abatement.  

Your second question refers to Trico having active payroll and pro​duction costs.  An answer to this question has been rendered irrelevant by the facts you have provided us; however, it is the opinion of this Office that an industrial facility could have certain costs, even if it is otherwise “nonoperating.”  For instance, Trico may have personnel on its payroll to perform functions such as security, etc.  Costs such as these would not render the company “operating” if it has generally closed its doors and ceased operations as you have stated.

CONCLUSION


The term “nonoperating industrial or research facility,” as used in the Rule 810-4-3-.03 of the Rules of the Alabama Department of Revenue, refers to one that has ceased operation for a period of six consecutive months.  An otherwise “nonoperating industrial or research facility” may have certain miscellaneous costs that would not render the facility “oper​ating.”


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Keith Maddox, Legal Division, Depart​ment of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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