February 28, 2002


Honorable Amanda G. Scott, CPA

Morgan County Revenue Commissioner

Post Office Box 696

Decatur, AL 35602-0696

Revenue Commissioners -- Ad Valorem Taxes -- Abatements — Municipalities

Inducement agreements granting property tax abatements can be amended.

The amendment must be agreed upon by the original parties to the inducement agreement.

The amendment can be retroactive subject to section 40-10-160 of the Code of Alabama.

Dear Commissioner Scott:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1

Should the abatement of taxes on personal property be limited to the amount of $100,000,000, that being the amount shown in the inducement agreement on the original abate​ment?

FACTS AND ANALYSIS


You state that McDonnell Douglas Corporation, a wholly-owned subsidiary of the Boeing Company, was granted an abatement of nonedu​cational ad valorem taxes by the City Council of the City of Decatur on October 29, 1997.  McDonnell Douglas Corporation (the “Corporation”) filed two business personal property returns for the tax year 2001.  One of these was for the abatement account, and the other was for the personal property of the Corporation, which is fully taxable.  The return for the abatement account was in the amount of $205,089,233.  The inducement agreement showed estimated costs of the entire project of $400,000,000, divided between an estimated $300,000,000 for new buildings and an estimated $100,000,000 for manufacturing machinery (personal property).  The Revenue Commissioner’s Office in Morgan County raised a question as to whether the abatement could apply to more than $100,000,000 of personal property.


The Corporation filed a petition with the Mayor and City Council of the City of Decatur for an amendment to Resolution 97-310.
  On Decem​ber 17, 2001, the City Council adopted Resolution 01-418.  Resolution 01-418 states the following:

Section 1.  That Resolution No. 97-310 adopted by the City Council of the City of Decatur on October 29, 1997, and approved by the Mayor of the City of Decatur on October 29, 1997, be and the same is hereby amended and extended so as to make clear and provide that all non-educational ad valorem taxes imposed by the State of Alabama and Morgan County upon the Project defined in said resolution were and are hereby abated for a period of ten years from and after the date on which said property is or may become owned, for federal income tax purposes, by the Company to include, without limitation, the real estate and the personal property, without regard to amounts of the estimates contained in the original application and Inducement Agree​ment.

Section 2.  That the City of Decatur shall enter into an amendment to the Inducement Agreement dated October 29, 1997, between the City and the Company declaring the grant to the Company of the abatements recited in Section 1 hereof and setting forth revised estimates of amounts of costs and amounts of abatements.  The Mayor of the City of Decatur is hereby authorized to execute such agreement and the City Clerk of the City of Decatur is hereby authorized to affix the seal of the City of Decatur to such agreement and attest the same.

City Council of the City of Decatur, Ala., Resolution No. 01-418 (adopted Dec. 17, 2001).

An amendment to the inducement agreement was signed by the par​ties, also on December 17, 2001, encompassing the terms of Resolution 01-418.  In part, the amendment states:

Pursuant to a contract dated October 7, 1997, be​tween the City and the Company in which it was presented that these abatements would be granted, and pursuant to the recitals and repre​sentations made herein by the Company, the City Council of the City, being the governing body of the City, acknowledges and approves the provi​sions hereof, finds that it was the intention of the City upon the adoption of Resolution No. 97-310 on October 29, 1997 to grant abatements of all non-educational ad valorem taxes upon the prop​erty constituting the project described in the resolution for a period of ten years from and after the date on which said property or each phase thereof is or might have be​come owned, for federal income taxes, by the com​pany, with​out regard to the estimated total in​vestment of $400,000,000.00 and without regard to the esti​mated investment of $300,000,000.00 in  build​ings and the estimated investment of $100,000,000.00 in manufacturing machinery, and does hereby confirm the grant of such abatements to extend to the entire property con​stituting said project to include, without limita​tion, the real estate and personal property with​out regard to amounts of the estimates con​tained in the origi​nal application and induce​ment agreement.  

Decatur, Ala., Amendment to Inducement Agreement (executed Dec. 17, 2001) (emphasis added).


Section 40-9B-1, et seq., of the Code of Alabama, known as the “Tax Incentive Reform Act of 1992,” outlines the law regarding abate​ment of certain noneducational ad valorem taxes, construction-related transaction taxes, and mortgage and recording taxes to attract industrial development in the state.  Only the governing body of a municipality, a county, or a public industrial development authority may grant such abatements.  ALA. CODE § 40-9B-5(a) (1998).  


The procedure for granting an abatement is recited in section 40-9B-6.  It states:

(a)
Any person who proposes to become a private user[
] of industrial development prop​erty or of a major addition may apply to the gov​erning body of any municipality, county, or pub​lic industrial development authority, at or about the time that private user is requesting induce​ment, for an abatement of all of the taxes allowed to be abated under Section 40-9B-4 with respect to such property.  The application shall contain information that will permit the governing body to which it is submitted to make a reasonable cost/benefit analysis as to the proposed industrial development property and to determine the maximum exemption period for the abatement of noneducational ad valorem taxes.

(b)
The abatements granted by the gov​erning body shall be embodied in an agreement, which may be the same as the inducement, between the governing body and the private user, setting forth:

(1)
The estimated amount of each abatement and the maximum exemption period.

(2)
Good-faith projections by the private user of:  the amount to be invested; the number of individuals to be employed, initially and in the succeeding three years; and the payroll.

(c)
The private user shall file with the Department of Revenue within 90 days after the granting of the abatements a copy of the agree​ment required by subsection (b), the contents of which the department shall use solely for its sta​tistical and record-keeping activities but shall otherwise keep confidential unless consented to in writing by the private user.

ALA. CODE §40-9B-6 (Supp. 2001).


The essence of your question is whether the original inducement can be amended.  Originally, the Corporation informed the City Council of the City of Decatur that its personal property investment would be $100,000,000.  The actual personal property tax return submitted by the Corporation to your office was $205,089,233, indicating that the Corpo​ration underestimated its good-faith projection by more than $105,000,000.  While section 40-9B-6 of the Code is silent as what con​stitutes a “good-faith projection,” section 40-9B-7 does limit the amount of property and capital expenditures subject to the abatement granted as the amount set out in the inducement, subject to “de minimis deviations.”  Revenue Rule No. 810-4-3-02(2)(A) defines “de mini​mis deviations,” as used in section 40-9B-1, et seq., of the Code, as “not exceeding 10 per​cent in the aggregate the amount set forth in the inducement or lease or other agreement.” Rules of the Alabama Department of Revenue 810-4-3-02(2)(A) (eff. Apr. 1, 1993).  Based on this, the Corporation could have had no more than $110,000,000 in personal property subject to abatement.  The Corporation and the City Council, however, entered an amended agree​ment that appears to be controlling.


Section 40-9B-6 makes it clear that the governing body (City Coun​cil) and the private user (the Corporation) entered into an agreement set​ting forth the terms of the abatements.  These are the only parties to the agreement.  This agreement appears to be nothing less than a contract, subject to amendment or reformation if the parties so desire.  In this case, the parties to the contract desired to amend the original inducement agreement.  Nothing in the law appears to prohibit this.  

The Chief Administrative Law Judge of the Alabama Department of Revenue, Honorable Bill Thompson, in ABC Rail Prod. Corp. v. State of Alabama, S. 94-393 (Admin. Law Mar. 20, 1995), ruled on whether the Department of Revenue has the statutory authority to deny or refuse to recognize an abatement previously issued by an abatement-granting authority.  The opinion stated:

Section 40-9B-5 is entitled ‘Granting of abatement’.  Subparagraph (b) of that section provides as follows:

(b) The abatements authorized to be granted pursuant to subsection (a) may be granted:

(1) By the governing body of a municipality, with respect to private use industrial property located within the limits of the municipality or within the police jurisdiction of the municipality.

(2) By the governing body of a county, with respect to private use industrial property located in the county and not within a municipality or the police jurisdiction of a municipality, unless consented to by resolution of the governing body of the municipality.

(3) By the governing body of a public industrial authority, with respect to private use industrial property located within the jurisdic​tion of the public industrial author​ity.  


Section 40-9B-6 is entitled ‘Procedure for granting abatement’.  That section provides that any private user of industrial development prop​erty or of major addition ‘may apply to the gov​erning body of any municipality, county, or pub​lic industrial authority’ for the abatement.  The application must contain sufficient information to allow the governing body to decide whether the abatement should be granted.  Subparagraph (b) provides that the ‘abatements granted shall be embodied in an agreement. . . .’  Subparagraph (c) then requires that the ‘private user shall file with the Revenue Department within 90 days after the granting of the abatements, a copy of the agreement required by subsection (b), the contents of which the department shall use solely for its statistical and record-keeping activities but shall otherwise keep confidential unless con​sented to in writing by the private user.’

*  *  *


The Revenue Department is not authorized by the Act to either deny or refuse to recognize an abatement previously issued by a municipal​ity, county or public industrial authority.  Rather, as indicated above, the exclusive authority to grant or deny an abatement is with the governing body of the municipality, county or public authority.  A copy of the abatement agreement must be filed with the Revenue Department, but only for statistical and record-keeping purposes.

Id.


Additionally, it appears that Resolution No. 01-418 was passed by the City Council of Decatur to reflect its intent that McDonnell Douglas Corporation was to receive abatements on all its personal property without limitation and without regard to the estimates given in the original agree​ment.  This Office, in an opinion to Edwin A. Strickland, County Attorney for Jefferson County, dated March 6, 1998, A.G. No. 98-00108, was asked to give an opinion regarding whether the Jefferson County Commission was legally authorized to adopt a resolution that constitutes its intent in granting a prior abatement.  In conclusion, the opinion stated:  “The intent of the County Commission in approving the abatement is uniquely within the knowledge of the members of the Commission.  The Commission may adopt a resolution expressing its intention if there is any question respecting the same.”  Id.

Based on the foregoing, the City Council of the City of Decatur and the private user, McDonnell Douglas Corporation, may amend the original inducement agreement to reflect the true intent of the parties.  The Department of Revenue only receives a copy of the abatement agreement for statistical and record-keeping purposes and is not a party to the agreement.

QUESTION 2
Is it allowable under the current law to amend the original abatement?

LAW AND ANALYSIS


Based on the answer to Question 1 above, Question 2 is answered in the affirmative.  

QUESTION 3

Which entities have the authority to grant an amendment to the abatement?

LAW AND ANALYSIS


Based on the answer to Question 1 above, the entities that have the authority to amend abatement agreements are the governing body and the private user.

QUESTION 4

Would the amended abatement be retro​active?

LAW AND ANALYSIS


Based on the answer to Question 1 above, there appears to be no prohibition against the amended agreement being retroactive.  Any refund of taxes resulting from an amendment, however, would be subject to the two-year statute of limitations.  Section 40-10-160 states:

Any taxpayer who through any mistake, or by reason of any double assessment, or by any error in the assessment or collection of taxes, or other error, has paid taxes that were not due upon the property of such taxpayer shall be entitled, upon making proof of such payment to the satis​faction of the Comptroller, to have such taxes refunded to him if application shall be made therefor, as hereinafter provided, within two years from the date of such payment.

ALA. CODE § 40-10-160 (1998).

CONCLUSION


It is the opinion of this Office that the Corporation’s abatement of taxes on personal property will not be limited to the amount of $100,000,000 if the private user and the abatement-granting authority amend the original inducement agreement.  It is allowable for the parties to amend the agree​ment as in any other contract.  The parties that have the authority to amend the agreement are the original parties, being McDon​nell Douglas Corpora​tion and the City Council of the City of Decatur.  The amendment would be retroactive, should the parties agree, subject to section 40-10-160 of the Code of Alabama.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Keith Maddox of the Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/WKM
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� Resolution 97-310 is the original resolution that granted McDonnell Douglas Corporation the abatements.


� A “private user” is defined under section 40-9B-3(12) of the Code as “[a]ny individual, partnership, or corporation organized for profit that is or will be treated as the owner of private use property for federal income tax purposes.”  ALA. CODE § 40-9B-3(12) (Supp. 2001).





