February 28, 2002


Honorable Allen Layson

Member, House of Representatives

Post Office Box 910

Reform, AL  35461

Alcoholic Beverages - Dry

Counties – Clubs – Pickens County

The possession of alcoholic beverages on the premises of a café in a dry county, even if the café is closed for a private function, is a violation of Alabama law, and a café owner who knowingly allows this unlawful act on his premises may also be violating Alabama law.

Dear Representative Layson:

This opinion of the Attorney General is issued in response to your request.

QUESTION

When a café restaurant in a dry county is closed to the public, and a group has a special dinner, birthday party, New Year’s party, or similar occasion, is the owner of the café restau​rant committing an illegal act by allowing alco​holic beverages in the building if those attending the party bring the alcoholic beverages?

FACTS AND ANALYSIS

Statutes addressing regulation and control of alcoholic beverages in dry counties are contained in chapter 4 of title 28 of the Code of Alabama.  Section 28-4-20 provides that it is unlawful for any person, firm, corpora​tion, or association to possess “the prohibited liquors and beverages described in this chapter or any of them in any quantity, except as provided in this chapter.”  ALA. CODE § 28-4-20 (1998).  The definition of the term “prohibited liquors and beverages,” in section 28-4-1(6), contains a list naming all types of alcoholic beverages and, including in a summary-type provision, “[a]ny intoxicating bitters or beverages by whatever name called.”  ALA. CODE § 28-4-1(6) (1998).

Section 28-4-200 of the Code of Alabama provides an exception that allows an individual in a dry county to have in his possession a limited amount of alcoholic beverages, for his own private use, either in his motor vehicle or in “a private residence or a place of private residence or the curtilage thereof.”  ALA. CODE § 28-4-200 (1998).  Before this 1971 exception was enacted, the possession of any quantity of these prohibited liquors was a violation of the law that would have prompted a prosecution. See Jones v. State, 401 So. 2d 322 (Ala.Crim.App. 1981).  There are other exceptions provided for possession of alcoholic beverages for religious or medical purposes.  No exception is provided for possession of alcoholic beverages in a café, whether it is open to the public or closed for a private function.  Therefore, possession of alcoholic beverages in a café building in a dry county would violate the provision of section 28-4-20 and would be a misdemeanor under section 28-4-21.

If the café owner, having control over the use of his premises, knowingly allowed it to be used by those bringing alcoholic beverages, he might be accused of such unlawful possession himself.  The offense of possessing prohibited liquor can be jointly committed through constructive possession.  Womack v. State, 34 Ala. App. 487, 41 So. 2d 429 (1949).  “Constructive possession may arise where prohibited liquor is found on premises owned by the accused” who knew of the presence of the prohib​ited beverage.  Davis v. State, 40 Ala. App. 609, 119 So. 2d. 236 (1960).  The café owner may also be guilty, under section 13A-2-23 of the Code, as an accessory who aids or abets the commission of the unlawful act.

In addition, under section 28-4-1, “[a]ll places of resort where per​sons are permitted to resort for the purpose of drinking such liquors or beverages on or about the premises”is one of the definitions of a “liquor nuisance.”  ALA. CODE § 28-4-1 (1998).  Section 28-4-220, et seq., pro​vides a procedure for abating liquor nuisances by court action.  If a restau​rant in a dry county were to be used, frequently or customarily and to the knowledge of the owner, as a place for private functions at which alco​holic beverages were consumed, it might be argued that the restaurant was a liquor nuisance and subject to court action.

CONCLUSION

The possession of alcoholic beverages on the premises of a café in a dry county, even if the café is closed for a private function, is a violation of Alabama law, and a café owner who knowingly allows this unlawful act on his premises may also be violating Alabama law.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Robert S. Hill, III, Legal Office, Ala​bama Alcoholic Beverage Control Board.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinion Division
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