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Honorable Perry O. Hooper, Jr.

Member, House of Representatives

3712 Everest Drive

Montgomery, Alabama  36106

Honorable John J. Letson

Member, House of Representatives

12001 Alabama Highway 157, Suite 6

Moulton, Alabama  35650

Religious Purposes – Public Schools - Montgomery County - Lawrence County

The Alabama statutes requiring daily Bible reading in schools receiving public funds, and prohibiting the drawing of public funds by schools not complying with the daily Bible reading requirement [Ala. Code tit. 52, §§ 542–544 (1958 Recomp.) (repealed 1977)], were declared unconstitutional in 1971.  The Legislature repealed those provisions in 1977 by omitting them from the Code of Alabama 1975.

Dear Representatives Hooper and Letson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Please review the enclosed document ‑ Alabama School Laws/School Code of Alabama ‑ with regard to Sections 626 and 628 concerning the requirement of the reading of the Bible in all public schools in order to collect public funds.  Your opinion is requested as to whether this requirement is still in existence.  If so, should every school in Alabama be [sic].  If not, when and how was this requirement removed?

FACTS AND ANALYSIS


Attached to your opinion request is an excerpt containing, in rele​vant part, sections 626, 627, and 628 of the School Code of Alabama of 1924.  Ala. Sch. Code §§ 626–628 (1924) (repealed 1977).  Section 626 required daily Bible readings in all schools supported by public funds.  Section 627 required teachers to report their compliance with section 626 monthly and required superintendents of city schools to certify that each teacher under his supervision had complied with sections 626 and 627.  Section 628 provided that public schools were not allowed to draw public funds unless the schools had complied with the provisions of sections 626, 627, and 628, and charged the Superintendent of Education with enforcing section 628.


Sections 626, 627, and 628 of the 1924 School Code were originally adopted in 1919.  Act of Sept. 26, 1919, No. 459, 1919 Ala. Gen. Acts 701 (repealed 1977).  After being codified in the 1924 School Code, these provisions were recodified as sections 594, 595, and 596 of the 1927 School Code.  Ala. Sch. Code §§ 594–596 (1927) (repealed 1977).  In 1940, these provisions were recodified in Chapter 30 (“instruction as to certain subjects”) in Title 52 (“schools”) of the Code of Alabama 1940.  Ala. Code tit. 52, §§ 542–544 (1940) (repealed 1977).  These pro​visions are last found in the 1958 Code of Alabama, Recompiled, again in Chapter 30 of Title 52.  Ala. Code tit. 52, §§ 542–544 (1958 Recomp.) (repealed 1977).


As last printed in the 1958 Recompilation of the Code of Alabama, the provisions relating to daily Bible reading in schools receiving public funds stated:

§ 542. . . .  All schools in this state that are supported in whole or in part by public funds shall have once every school day readings from the Holy Bible. . . .

§ 543. . . .  Teachers in making monthly reports shall show on the same that they have complied with the preceding section, and super​intendents of city schools in drawing public funds shall certify that each teacher under his supervision had complied with this and the pre​ceding section. . . .

§ 544. . . .  Schools in the state subject to the provisions of this and the two preceding sections, shall not be allowed to draw public funds unless the provisions of this and the two preceding sec​tions are complied with, and the state superin​tendent of education is charged with the enforcement of the provisions hereof. . . .

Ala. Code tit. 52, §§ 542–544 (headings and historical notes omitted as indicated).


Sections 542, 543, and 544 of Title 52 of the 1958 Code of Ala​bama, Recompiled, were held unconstitutional in ACLU v. Wallace, 331 F. Supp. 966 (M.D. Ala. 1971) (Varner, J.), aff’d, 456 F.2d 1069 (5th Cir. 1972).  The district court held that “Sections 542–544[] violate the First Amendment to the United States Constitution as applied to the state by the Fourteenth Amendment in that they are laws respecting an establishment of religion.”  331 F. Supp. at 970.  The former United States Court of Appeals for the Fifth Circuit affirmed the judgment of the district court.  456 F.2d at 1070 (citing School Dist. of Abingdon v. Schempp, 374 U.S. 203 (1963)).

When the Legislature adopted the Code of Alabama 1975, it omitted sections 542, 543, and 544 from the new Code because they had been declared unconstitutional.  See 7 Code of Alabama 1975 Legislative Manuscript 421, 468 (1976) (code commissioner’s note in Appendix II listing reason for omission of sections 542 through 544 as “Unconstitu​tional”).  The omission of Sections 542, 543, and 544 from the Code of Alabama 1975 had the effect of repealing those provisions.  Ala. Code § 1-1-10 (1999); Act of Feb. 15, 1977, No. 20, § 4, 1977 Ala. Acts 28, 29–30; see Johnson v. State, 421 So. 2d 1306, 1314 (Ala. Crim. App. 1982) (provision not carried forward into 1975 Code repealed by section 1-1-10).

CONCLUSION


The Alabama statutes requiring daily Bible reading in schools receiving public funds, and prohibiting the drawing of public funds by schools not complying with the daily Bible reading requirement [Ala. Code tit. 52, §§ 542–544 (1958 Recomp.) (repealed 1977)], were declared unconstitutional in 1971.  The Legislature repealed those provisions in 1977 by omitting them from the Code of Alabama 1975.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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