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Honorable Barnie E. Gilliland

Administrator

Liquefied Petroleum Gas Board

P. O. Box 1742

Montgomery, Alabama  36102-1742

Liquefied Petroleum Gas Board – Rules and Regulations - Corporations

Under the facts presented, STC, Inc., may not legally calibrate the meters of ALA-TENN Propane Gas when both companies are subsidiaries and instrumentalities of the same parent corporation.

Dear Mr. Gilliland:


This opinion of the Attorney General is issued in response to your request on behalf of the Liquefied Petroleum Gas Board.

QUESTION


Can STC, Inc., a Class E permit holder, legally calibrate the meters of ALA-TENN Pro​pane Gas, a Class A permit holder, if both companies are owned by the same people?

FACTS AND ANALYSIS


The Liquefied Petroleum Gas Board (LP Gas Board) has the author​ity to issue ten classes of permits for persons engaged in the business of selling, distributing, storing, or transporting liquefied petroleum (LP) gases, for persons engaged in selling, installing, servicing, repairing, re​moving, or adjusting LP gas containers, tanks, or systems, and for persons performing various inspections of storage containers, cargo tanks, motor fuel containers, and cylinders in the State of Alabama.  ALA. CODE § 9-17-105 (2001).  A Class E permit holder has the “right to engage in or continue the business of calibration and/or repair of liquefied petroleum gas liquid meters.”  ALA. CODE § 9-17-105(b)(8) (2001).  Section 9-17-103 of the Code of Alabama authorizes the Board to adopt and enforce rules and regulations and states as follows:  “No person shall be permitted to certify the accuracy of their own company owned meters.”  ALA. CODE § 9-17-103 (2001).  A person is defined as “every natural person, firm, copartnership, association, or corporation.”  ALA. CODE § 9-17-100(11) (2001).


The information provided with your request indicates that STC, Inc., and ALA-TENN Propane Gas are both wholly owned subsidiaries of United Propane Gas Companies, Inc.  United and all of its subsidiaries, except STC, are in the business of propane gas sales.  STC is in the trans​portation and repair business.  United is a family business with brothers serving as the president and vice president, and the secretary-treasurer is their mother.  These same family members are the officers of STC, Inc.  The question is whether STC, a subsidiary of United, may certify the me​ters of ALA-TENN, another subsidiary of United, or whether these meters are con​sidered STC’s company-owned meters.


A parent corporation is defined as “a corporation that has a con​trolling interest in another corporation (called a subsidiary corporation), usually through ownership of more than one-half the voting stock.”  Black’s Law Dictionary 344 (7th ed. 1999).  With respect to liability, the Alabama Supreme Court has held that a parent corporation is not liable for the acts of its subsidiary corporation unless the parent corpo​ration controls the operations of the subsidiary so as to make the sub​sidiary an instrumentality or alter ego of the parent corporation.  Duff v. Southern Railway Co., 496 So. 2d 760 (Ala. 1986).  The Court listed some common factors, indicating that if two or more are present, the subsidiary is an instrumentality of the parent.  These factors are as follows:


(a)  The parent corporation owns all or most of the capital stock of the subsidiary.


(b)  The parent and subsidiary corporations have common directors or officers.


(c)  The parent corporation finances the subsidiary.


(d)  The parent corporation subscribes to all the capital stock of the subsidiary or other​wise causes its incorporation.


(e)  The subsidiary has grossly inadequate capital.


(f)  The parent corporation pays the sala​ries and other expenses or losses of the subsidi​ary.


(g)  The subsidiary has substantially no business except with the parent corporation or no assets except those conveyed to it by the parent corporation.


(h)  In the papers of the parent corporation or in the statement of its officers, the subsidiary is described as a department or division of the parent corporation, or its business or financial responsibility is referred to as the parent corpo​ration’s own.


(i)  The parent corporation uses the prop​erty of the subsidiary as its own.


(j)  The directors or executives of the sub​sidiary do not act independently in the interest of the subsidiary but take their orders from the par​ent corporation in the latter’s interest.


(k)  The formal legal requirements of the subsidiary are not observed.

Id. at 763.


According to the information presented in your request, at least two of these factors are present.  The parent corporation, United, owns all or most of the stock of both subsidiaries, and the parent and both subsidiar​ies have common officers.  Thus, the two subsidiaries are instrumentali​ties of the parent corporation.  Based upon this information, if subsidiary STC calibrates the meters of subsidiary ALA-TENN, it is calibrating the meters of its own company.

CONCLUSION


Under the facts presented, STC, Inc., may not legally calibrate the meters of ALA-TENN Propane Gas when both companies are subsidiaries and instrumentalities of the same parent corporation.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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