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Honorable Bill English

Lee County Probate Judge

Chairman, Lee County Commission

Post Office Box 2266

Opelika, Alabama  36803-2266

Counties – Roads, Highways and Bridges – Private Property – Lee County

Whether a road became a public road is a factual determination that must be made by the county commission.

If the county determines that the road became a public road, the county commission must also determine, based upon the facts, whether the road has been abandoned by nonuse for a period of 20 years.  The county commission should consider the factors considered by the Alabama Supreme Court in making this determination.

A county has a duty to maintain a public road in a reasonably safe condition for travel.

Dear Judge English:


This opinion of the Attorney General is issued in response to your request on behalf of the Lee County Commission.

QUESTIONS


1. Does the use or lack thereof through the years constitute abandonment, without formal abandonment or vacation proceedings?


2. Does the recent and current use primar​ily by landowners and/or their invitees constitute public use?


3. Is the use of this road of sufficient “public” character that it is legitimate to expend public funds for the maintenance thereof?


4. Does the fact that the central portion of the road is impassable, and therefore, does not allow for through use from one end of the road to the other, change the nature of the benefit of the use of the road from a public benefit to a private benefit primarily for adjacent landowners?


5. What is the effect of the fact that none of the roadway or rights-of-way thereupon has ever been granted to the county?


6. What is the effect of the four gates across the road, locked or otherwise?


7. What is the effect of the “No Trespass​ing” signs at the locked gate on the northern end of the road?


8. What is the effect of alleged county maintenance on the ends of the road in 1987?


9. What is the effect of alleged private maintenance subsequent to the most recent county maintenance?


10. If the road or portions thereof have not been abandoned, is the county obligated to spend public funds to maintain the road or portions of the road?

FACTS AND ANALYSIS


The following is a synopsis of the facts presented in your opinion request:


The “Hartin Dairy Road” is a single-lane dirt road located in eastern Lee County in Sec​tions 21 and 28, Township 19 North, Range 28 East. The road is approximately 2.1 miles long and approximately 9 feet wide with no occupied dwellings currently located on the road.  There are four landowners whose property is crossed by the road.  There are no occupied homes on any of the property at the present time.  Two landowners (Long and Prince) have requested that the county commission continue to maintain the two ends of the road.  One landowner (Dudley) has not indi​cated his interest in the maintenance of the road.  The fourth landowner (Saunders) is the estate of a deceased out-of-state resident, and the land is leased to a timber company and/or a hunting club.  


There is no record that the road was ever formally accepted into the Lee County road sys​tem, but that is true for the majority of the dirt roads in Lee County.  The road appears on a 1948 and a 1972 version of the “General Highway Map” of Lee County prepared by the State of Alabama Department of Transportation, but does not appear on the 1983, 1992, or 2001 versions of the map.  The road has remained on the Lee County Appraisal Department’s property tax maps through the years.  The Lee County E-911 Board designated Hartin Dairy Road as “Lee County Road 256” in 1989 when the Board established a uniform numbering system.  The system assigned designations to public and known private roads.  The county has performed some maintenance work on the road in years past, but there is no recorded maintenance in records dating back to 1989.  In addition, some private maintenance work has been done on the southern end of the road since the last time the county performed maintenance work on the road.  Affi​davits from former county employees state that the county performed work on the road. In par​ticular, in 1987 and in years previous to that, one employee states that Lee County constructed the bridge on this road when he was the bridge fore​man.  In addition to the bridge, there are three culverts on the road.  Evidence indicates that the county most likely built these culverts and the bridge.  Aerial photographs indicate a general decline in the road.  Photographs show that the middle por​tions of the road are overgrown with vegetation and fallen trees that make vehicular travel im​practicable.  Other portions of the road appear to be used more frequently.


Mr. Long, one of the landowners, states that he frequently uses this road to access his cattle and hay fields.  He states that the road is also used for delivery of farm supplies and haul​ing hay.  Mr. Prince, another landowner, states that he and his family use this road every day to access his property to haul farm equipment and supplies.  Both of these landowners witnessed the Lee County Road Department perform mainte​nance on the road in 1987.


There are presently four gates across the roadbed.  The first gate is a hinged metal gate with a padlock.  This gate has a “No Trespass​ing” sign posted on the gate.  Mr. Long has a key to this gate that allows access to his property.  He states that a hunting club erected the gate with the lock and lease land adjacent to this gate for hunting purposes from landowner Saunders.  The second gate is a wire and fence-post gate designed to keep cows and can be opened by hand.  The third gate is on the Long property and is a metal gate with a padlock.  The fourth gate is a double metal gate used to keep cows and can be opened by hand.  None of the gates were erected by the county or have been removed by the county.


Public county roads may be established by three different methods: (1) through statutory proceedings, (2) dedication by the landowner and acceptance by the county, and (3) use by the public for 20 years.  Opinion to Honorable Hinton Mitchem, Member, Alabama State Senate, dated April 26, 1994, A.G. No. 94-00148.  According to your request, Hartin Dairy Road was not dedicated by the landowners and accepted by county.  An open, defined roadway in continuous use by the public as a roadway without let or hindrance for a period of 20 years becomes a public road by prescription.  Suttle v. Tucker, 398 So. 2d 266 (Ala. 1981).  County maintenance is not essential to the status of a public road, but it is strong evidence that the road in question is a public road.  Davis v. Linden, 340 So. 2d 775 (Ala. 1976). Whether the road, in fact, became a public road is a factual determination that must be made by the county commission.  The Attorney General does not decide issues of fact.  ALA. CODE § 36-15-1 (2001).  


If the county commission determines that the road became a public road, the county commission must determine whether the road has been abandoned based upon a review of the facts involved.  Opinion to Honor​able David Moore, Chairman, Fayette County Commission, dated June 19, 1996, A.G. No. 96-00246.  A public road may be abandoned and lose its public character by nonuse for a period of 20 years or by nonuse for a period shorter than 20 years if a new highway has been constructed to replace the old public way.  Floyd v. Industrial Dev. Bd. of Dothan, 442 So. 2d 927 (Ala. 1983).  Your request does not present any evidence to show that a new road has replaced the old road.  


Although this Office cannot make the factual determination as to whether the road has been abandoned by nonuse for a period of 20 years, this Office can refer you to case law that addresses the issues affecting abandonment.  The county commission should review the facts surround​ing the Hartin Dairy Road in light of the factors considered by the Ala​bama Supreme Court in determining whether a public road has been aban​doned.  Your specific questions will be answered to the extent there is case law that addresses the issues raised in your questions.


In Auerbach v Parker, 544 So. 2d 943 (1989), the Alabama Supreme Court held that the evidence presented did not establish abandonment of a public road.  The following factors were addressed by the Court:

Travel on the road may have decreased but did not work an abandonment so long as the road remained open for use by the public generally and was being used by those who had occasion to use it.

The road was mainly used on weekends for rec​reation by owners of one parcel of property and also used by the game warden and employees of the owners.

The failure of the county to keep the road in re​pair and the fact that part of the road was unus​able for travel did not work an abandonment.

The fact that a locked gate was erected across the road at an owner’s property line and a gap was erected across the road to control cattle will not cause the road to lose its character as a public way, when it is evident that there is no interrup​tion of its use by those traveling the road.

Id.  See also Walker v. Winston County Comm’n, 474 So. 2d 1116 (Ala. 1985) and Purvis v. Busey, 260 Ala. 373, 71 So. 2d 18 (1954).  In Purvis,  the Alabama Supreme Court found that the fact that a part of a road is no longer usable for travel because it has been put into cultivation or pasture does not, per se, constitute abandonment of the road.  260 Ala. at 378, 71 So. 2d at 22.  In addition, the Court stated that the mere fact that the road is now a cul-de-sac does not deprive it of its character as a public road.  Id.  In another case, the Alabama Supreme Court held that “although the chief user may be a few families having a special need, this does not nec​essarily stamp the road as a private way. It is the character of the use rather than the amount of the use that controls.”  Smith v Smith, 482 So. 2d 1172, 1173 (Ala. 1986).  The Court, in Smith, also held that the placing of a gap or gate across the road did not cause the road to lose its character as a public way when there was no evidence that the barrier was in place for the 20-year prescriptive period.  Id. at 1175.  


Your final question asks what duty the county commission has to maintain the road if the commission determines that the road or a portion of the road is a public road that has not been abandoned.  This Office has previously held, based upon section 23-1-80 of the Code of Alabama, that a county has a duty to maintain a public road in a reasonably safe condi​tion for travel.  Opinion to Bryce Scott Davis, Attorney, Cullman County, A.G. No. 89-00338 (citing Jefferson County v. Sulzby, 468 So. 2d 112 (Ala. 1985)).

CONCLUSION


Whether a road became a public road is a factual determination that must be made by the county commission.  If the county determines that the road became a public road, the county commission must also deter​mine, based upon the facts, whether the road has been abandoned by non​use for a period of 20 years.  The county commission should consider the factors considered by the Alabama Supreme Court in making this determi​nation.  A county has a duty to maintain a public road in a reasonably safe condition for travel.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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