February 13, 2002


Honorable Kay Bain 

St. Clair County Revenue Commissioner

1815 Cogswell Avenue

Suite 205

Pell City, Alabama 35125

Supernumerary Status -- Revenue Commis​sioner -- St. Clair County

Upon becoming 60 years of age, the Revenue Commissioner of St. Clair County, having met statutory requirements, will qualify as a supernumerary revenue commissioner if found qualified by the Governor.

Upon becoming a supernumerary official, the Revenue Commissioner shall be entitled to be paid an annual salary as specified under section 40-6-3(4) of the Code of Alabama.

Dear Commissioner Bain:

This opinion of the Attorney General is issued in response to your request.

QUESTION

Will the Revenue Commissioner of St. Clair County, upon reaching 60 years of age, qualify under the laws of Alabama for supernumerary status and appoint​ment as a supernumerary revenue commissioner?

FACTS, LAW, AND ANALYSIS

Section 40-6-1, et seq., of the Code of Alabama provides for supernumer​ary revenue commissioners.  Section 40-6-1(b) provides that:

In the various counties of the State of Alabama having a population of less than 600,000 inhabitants according to the last or any subsequent federal decennial census, any person who has served 18 years as a county offi​cial for any county of Alabama, the last six or more years as . . . revenue commissioner . . . charged with the assessment or collection, or both, of ad valorem taxes, and previously at least 12 years as chief clerk to the tax collector, tax assessor, revenue commissioner, license commissioner, or other elected or appointed official charged with the assessment or collection, or both, of ad valorem taxes . . . who is not less than age 60. . . may elect to become a supernumerary . . . reve​nue commissioner . . . charged with the assessment or collection of taxes, or both, by filing a written declara​tion to that effect with the Governor.  If the Governor finds that any declarant is qualified under this subdivi​sion, a commission as supernumerary tax . . . revenue commissioner . . . charged with the assessment or col​lection, or both, of ad valorem taxes, for the county in which the official has served shall be issued to the declarant.

ALA. CODE § 40-6-1 (1998) (emphasis added).

You submitted documentation that you were employed by the St. Clair County Tax Assessor's Office in September 1970, became a full-time employee on February 1, 1971, and were promoted to Chief Clerk for the Tax Assessor's Office on January 1, 1973.  You remained as Chief Clerk until the Governor appointed you as Revenue Commissioner of St. Clair County on August 1, 1994.  You were elected in November 1996 as Revenue Commissioner, taking office for this current term beginning on October 1, 1997.   Upon expiration of your term on September 30, 2003, you will be over 60 years of age.

You represent that, pursuant to the provisions of section 40-6-4.1 of the Code of Alabama, you elected to timely participate in the supernumerary pro​gram.  Following election to participate, you deposited with the St. Clair County Commission the sum that you would have paid had you been participating in the supernumerary program for 12 years of eligible service.

Any official who is eligible to participate in the supernumerary program, and who is participating in, or is eligible to participate in, any other state or county retirement program, shall elect within 60 working days after taking office, or within 60 days following April 22, 1994, whether he or she shall participate in the supernumerary program.  The election must be made in writing and filed with the county governing body.  See Attorney General’s opinion written to James H. Burden, Conecuh County Tax Collector, dated February 3, 1997, A.G. No. 97-00100, and opinion written to Robert J. Rowan, Calhoun County Tax Assessor, dated February 17, 1998, A.G. No. 98-00093.  Section 40-6-4.1 of the Code of Alabama provides that:

Any official who is eligible to participate in the super​numerary program . . . and who is participating or eli​gible to participate in any other state or county retire​ment program, shall elect whether he or she shall par​ticipate in the supernumerary program or in the other retirement program. Election to participate in the supernumerary program shall be made in writing to the county governing body of the county in which the official is serving within 60 days following April 22, 1994; or within 60 days after taking office as the offi​cial, whichever last occurs.  If the official is partici​pating in any other state or county retirement program, he or she shall simultaneously withdraw from that program. Upon election to participate in the supernumerary program, the official shall immediately pay to the county tax collector or other official charged with collecting ad valorem taxes, for each prior year of eligible service to which he or she is entitled credit, that sum as he or she would have paid had the official been participating in the super​numerary program during that year of service, and the tax collector or other official shall distribute that sum as provided in Section 40-6-4. The official shall there​after be subject to the other applicable provisions of this chapter.

ALA. CODE § 40-6-4.1 (1998).


Section 40-6-3 of the Code provides for life tenure and compensation for supernumerary officials and provides, in part, that:

Every supernumerary official shall serve for life and shall receive from the county governing body, in equal monthly installments on the first of each month, or in such installments as other county officials or employees are paid, an annual salary as follows:

* * *

(4)  For 18 or more years the official shall receive 75 percent of the average compensation; provided, however, no person shall receive more than forty-nine thousand six hundred dollars ($49,600) per year.
ALA. CODE § 40-6-3(4) (Supp. 2000) (emphasis added).

You have served as Revenue Commissioner of St. Clair County in excess of eight years and, prior to that, you were Chief Clerk of the St. Clair County Tax Collector’s Office in excess of 12 years.  You represent that you have com​plied with the necessary requirements pursuant to sections 40-6-1 and 40-6-4.1 of the Code of Alabama.  You are eligible to participate in the supernumerary program specified in section 40-6-1, et seq., of the Code of Alabama, if declared qualified by the Governor.  Based upon the facts presented, you are entitled to the compensation specified in section 40-6-3(4) upon becoming a supernumerary official.

CONCLUSION

Under the facts provided, the Revenue Commissioner of St. Clair County has met the criteria specified in section 40-6-1 of the Code of Alabama to become a supernumerary official, and has elected to participate in the super​numerary program under the provisions of section 40-6-4.1.  Upon becoming 60 years of age, the Revenue Commissioner of St. Clair County, having met statu​tory requirements, will qualify as a supernumerary revenue commissioner if found qualified by the Governor.  Upon becoming a supernumerary official, the Revenue Commissioner shall be entitled to be paid an annual salary as specified under section 40-6-3(4) of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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