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Honorable Robert D. Thorington

Attorney for Utilities Board of the City of Foley

Bradley Arant Rose & White LLP

P.O. Drawer 1748

Montgomery, Alabama 36102

Electric Utility Boards – Municipalities - Resale - Baldwin County

The Utilities Board of the City of Foley may sell electricity at wholesale rates to a customer of the public corporation, which will resell the electricity to its customers.

Dear Mr. Thorington:


This opinion of the Attorney General is issued in response to your request on behalf of the Utilities Board of the City of Foley.

QUESTION


May a public corporation, organized under sec​tions 11-50-310 through –324 of the Code of Alabama, sell electricity at wholesale rates to a private power marketer, which will resell the electricity to the private power marketer’s customers?

FACTS AND ANALYSIS

The Utilities Board of the City of Foley, a public corporation doing busi​ness as Riviera Utili​ties, is incorporated under sections 11-50-310 through ‑324 of the Code of Ala​bama.  Despite its corporate name, the Utilities Board of the City of Foley is not a part of the City of Foley.  Riviera Utilities provides elec​tricity to residential, commercial, and industrial customers in Baldwin County.  The public corporation proposes to sell electricity at wholesale rates to a private power marketer.  The private power marketer will purchase electricity from Riviera Utilities for its own use and will purchase electricity for resale.  Trans​portation of the electricity is not a part of the proposal because the private power marketer plans to locate on Riviera Utilities’ electric grid.   

The proposal represents that the wholesale rates paid by the private power marketer will include a "profit" for the utility in addition to recovering the cost of the energy.  All ratepayers will benefit because the  “profit” from the sale of the energy will be used to offset the cost of oper​ating the entire electric sys​tem.  The private power marketer will further compensate Riviera Utilities for any increase in non-energy costs attributable to the wholesale transaction.  Other customers of Riviera Utilities will not incur any additional costs or have any other finan​cial burdens associated with the proposed transaction. 

Private power marketers did not exist when the Legislature enacted the provisions of article 9 of title 11 of the Code of Alabama creating public corpo​rations to provision utility services.  See ALA. CODE §§ 11-50-310 to ‑324 (1982).  The participation of private power marketers in the wholesale electric market in Alabama occurs today because the federal government has passed laws and implemented regulations to deregulate the wholesale electricity market.  Federal laws regulate private power marketers, and Alabama laws regulate pub​lic corporations.

Whether Riviera Utilities has the power to sell electricity to a private power marketer depends upon the construction of state statutes.  Section 11-50-314 of the Code of Alabama enumerates the corporate powers of a public corpo​ration operating a utility electric system.  Corporations incorporated under arti​cle 9 of title 11 have all of the express and incidental powers granted by the Legislature, as well as any powers necessary to discharge its express and implied powers.  See, e.g., Phenix City v. Putnam, 268 Ala. 661, 664, 109 So. 2d 836, 838 (Ala. 1959).

Two provisions of the Code of Alabama expressly grant Riviera Utilities the power to sell electricity.  Section 11-50-314(a)(7) states that a public corpo​ration has the power "[t]o transport and to sell at wholesale all or any part of its . . . electric supply to . . . [a public corporation], or to any municipality for dis​tribution to the inhabitants thereof and the surrounding territory."  ALA. CODE § 11-50-314(a)(7) (1992).  The second statutory provision granting a public cor​poration the power to sell electricity provides for a pub​lic corporation “[t]o transfer and to distribute and to sell to any one or more customers . . . electric​ity and to furnish services from any system the operation of which is provided for in its certificate of incorporation . . . and to establish and collect and alter charges for . . . electric . . . services.”  ALA. CODE § 11-50-314(a)(8) (1992).  Whether Riviera Utilities has the power to sell electricity to a private power marketer depends upon the construction of these two provisions of the Code of Alabama.  There are no cases construing either of these statutory provisions on this issue.

Rules of statutory construction provide that courts must ascertain the leg​islative intent expressed in a statute and, absent evidence to the contrary, words have their plain, ordinary, and understood meaning.  The statutory provisions providing for sales of electricity do not use any defined terms, except for the word “system,” and the construction of that word is not at issue here.  See ALA CODE § 11-50-310 (1992).  Certain words, such as transport, transfer, distrib​ute, supply, wholesale, and customers, may have specialized meanings deriving from industry usage of such terms.  In the instant case, it is unlikely that the Legislature intended for any of these words to be defined through industry usage because section 11-50-314 is a general grant of power, and these powers apply equally to at least four different industries.  ALA. CODE § 11-50-314 (1992).  No basis exists upon which to assume that the Legislature intended to use industry-specific terms from one industry and apply these terms to other indus​tries.  The rules of statutory construction require that the words used in sections 11-50-314(7) and 11-50-314(8) have their plain, ordinary, and commonly under​stood meanings.

Another fundamental rule of statutory construction requires courts to con​strue parts of the same statute together, in pari materia, with each part entitled to equal weight.  See, e.g., Lambert v. Wilcox County Comm’n, 623 So. 2d 727, 729 (Ala. 1993).  The rule is to harmonize seeming conflicts.  Bama Budweiser v. Anheuser-Busch, Inc., 783 So. 2d 792, 796 (Ala. 2000).  Sections 11-50-314(7) and 11-50-314(8) must be construed in such a manner that both provi​sions have meaning.  Subsection (7) and subsection (8) provide Riviera Utilities with the corporate power to sell electricity.  There are no express statutory restrictions on Riviera Utilities' power to sell electricity.  At issue in this opin​ion is whether the power to transport and to sell electricity at wholesale to other public corporations and municipalities in subsection (7), by implication, pro​hibits Riviera Utilities from selling electricity at wholesale to a private power marketer under subsection (8). 

The statutory language does not support the argument that subsection (7) controls all wholesale transactions.  Some have argued that the word "whole​sale" really means wholesale for resale and, at the time the statute was passed, only public corporations and municipalities were legally able to engage in wholesale for resale transactions so wholesale for resale should be limited to those transactions authorized under subsection (7).  This interpretation would not withstand judicial scrutiny because the word “wholesale” used in subsection (7) did not mean wholesale for resale when the Legislature enacted section 11-50-314(7).  The Alabama Supreme Court, in a 1951 tax case, held that the dif​ference between wholesale and retail did not depend upon whether goods were purchased for resale or for direct consumption.  State v. Pure Oil Co., 256 Ala. 534, 539, 55 So. 2d 843, 847 (1951).  Wholesale, at that time, was a term of quantity and the distinction between wholesale and retail depended upon the amount of goods sold.  This decision was in accordance with similar interpreta​tions in state and federal courts in at least five states.  Id.  Moreover, the dic​tionary, a useful tool in statutory construction, supported this definition of wholesale.  See Ex parte Zewen Marine Supply, 477 So. 2d 417, 418-19 (Ala. 1985).

The Alabama Supreme Court did not modify its decision in Pure Oil to include the concept of resale in the definition of wholesale until 1985.  Id.  The Alabama Supreme Court's decision to include the concept of resale in the defi​nition of wholesale was based, in part, upon a 1971 revision of Webster's New International Dictionary (3rd ed. 1971).  Before 1971, even the dictionary did not include the concept of resale in the definition of wholesale.  Furthermore, the Legislature does not even mention retail in subsection (8) of section 11-50-314, so it is unlikely that the Legislature intended to distinguish between whole​sale and retail in subsections (7) and (8).  There is no statutory basis to distin​guish subsection (7) from subsection (8) on the basis that one section, subsec​tion (7), applies to wholesale for resale transactions and the other, subsection (8), applies to retail transactions.

A careful reading of the language chosen by the Legislature in subsection (7) makes it difficult to construe subsection (7) of section 11-50-314 to control all wholesale for resale transactions.  A more reasonable and exacting interpre​tation is that subsection (7) controls sales to public entities, specifically other public corporations and municipalities.  Analysis of the exact statutory language in subsection (7) emphasizes that only the sales to municipalities are wholesale for resale transactions.  Subsection (7) states, in part, that a public corporation has the power to transport and to sell to "any municipality for distribution to the inhabitants thereof and the surrounding territory."  ALA. CODE § 11-50-314(7) (1992).  There is no reference to resale in the wholesale transactions to other public corporations permitted by subsection (7).  Sales to public entities are always sales of large quantities of electricity justifying use of the term “whole​sale” in describing these transactions. 

Alabama courts have consistently held that, in construing a grant of power to corporations incorporated under title 11 of the Code of Alabama, the rule of strict construction applies.  See, e.g., State v. Homan, 38 Ala. App. 642, 646, 92 So. 2d 51, 54 (1957).  Section 11-50-314(8) expressly grants public corporations the power to sell electricity to its customers.  ALA.CODE § 11-50-314(8)(1992).  Moreover, the public corporation has the power to establish, collect, and alter charges for electric services.  Whether this section permits a public corporation to sell electricity to a private power marketer depends upon whether the private power marketer is a customer of Riviera Utilities within the meaning of section 11-50-314(8).

The statute does not define “customer.”  According to the dictionary, the word “customer” is "one that purchases a commodity or service."  Merriam-Webster's Collegiate Dictionary (visited Feb. 13, 2001) <http://www.merriam-webster.com>.  The Legislature did not restrict the word “customer” in any manner.  As noted above, the Legislature does not even men​tion the word “retail” in subsection (8); therefore, it is unlikely that any court would construe the word “customer,” in subsection (8), to be restricted to only a retail customer.  If the Legislature had intended to restrict the word “customer” to a retail customer only, the Legislature might have used the word “consumer” rather than customer, because consumer is often used in the utility industry to mean an end-user or retail customer.  See id.  (Consumer has been defined as "one that consumes" since the 15th century.  Merriam-Webster's Collegiate Dictionary (visited Feb. 13, 2001) <http://www.merriam-webster.com>.  If the private power marketer purchases electricity from Riviera Utilities, and the pro​posed transaction occurs with the service territory of and from the electric grid of Riviera Utilities, the private power marketer is a customer of Riviera Utili​ties.  Nothing in the language of subsection (8) restricts Riviera Utilities from selling electricity in a wholesale for resale transaction to a private power mar​keter located in its service territory.  

The Alabama courts have held when one provision of a statute conflicts with another provision of the same statute that the last in the order of arrange​ment controls.  Alabama State Bd. of Health v. Chambers County, 335 So. 2d 653, 655 (1976); Marengo County v. Wilcox County, 112 So. 243, 245 (Ala. 1927). Construction of section 11-50-314, in accordance with this rule, dismisses any argument that subsection (7) restricts and limits sales of electricity under subsection (8) because subsection (8) is the last in the order of arrangement.  However, any conflict between subsection (7) and subsection (8) disappears when one interprets subsection (7) to apply only to sales of electricity to public entities, and subsection (8) controls sales of electricity to private entities.

Any construction of section 11-50-314 that restricts bulk sales of elec​tricity to a private power marketer just because the electricity is a wholesale for resale transaction is not supported by the plain language of the statute.  Section 11-50-314 is a general grant of power to public corporations engaged in differ​ent corporate businesses, even though each is engaged in the provisioning of utility services.  There is no evidence of any kind that the Legislature intended, through the granting of statutory powers, to regulate particular sales of particu​lar commodities of particular industries in section 11-50-314.  For example, any argument that the Legislature intended in section 11-50-314 to regulate the wholesale electric market rather than just grant public corporations traditional corporate powers fails because the section does nothing more than grant tradi​tional corporate powers to public corporations.  As a practical matter, based on the information provided by Riviera Utilities, the proposed sales to the private power marketer are similar, in terms of volume and price, to other bulk sales of electricity to other private customers, such as industrial businesses.  If the resale of electricity by the private power marketer is not an issue, there is no difference between sales to a private power marketer and sales to an industrial customer.  Both the private power marketer and an industrial customer are cus​tomers of the utility public corporation within the meaning of 11-50-314(8).

No specific constitutional restrictions prohibit a public cor​poration from selling electricity at wholesale rates to a private power marketer.  A public cor​poration is not a political subdivision of the state or of the municipality; it is a separate and independent corporation.  Opinion of the Justices, 294 Ala. 571, 576, 319 So. 2d 699, 703 (1975); Coxe v. Water Works Bd. of the City of Birmingham, 288 Ala. 332, 337, 261 So. 2d 12, 15-16 (1972).  The restrictions of section 94 of Article IV of the Constitution of Alabama, as amended by Amendment No. 112, prohibiting a county, city, or other subdivision of the state from granting money or any other thing of value in aid of a private individual, corporation, or association, do not apply to public corporations.  Coxe at 261 So. 2d 16.

Notwithstanding the existence of the corporate power to set rates for the sale of electricity to its customers, including a private power marketer, the directors of Riviera Utilities must ensure that the proposed transaction meets the fiduciary responsibilities and du​ties of the corporation to its ratepayers.  The Alabama Supreme Court has held that a public corporation, in exercising its statutory powers, may engage in ac​tivities that are necessary, appropriate, and consistent with its corporate powers, but it must not ignore the fiduciary respon​sibilities and duties that are an inte​gral part of its corporate existence.  Ala​bama Hosp. Ass’n v. Dillard, 388 So. 2d 903, 905 (Ala. 1980).


This opinion address only matters of state law.  Issues of federal law or matters of private contract are not addressed.  

CONCLUSION

Section 11-50-314(a)(8) of the Code of Alabama expressly empowers a public corporation to transfer, distribute, and sell electricity to any customers, to furnish services from the system, and to charge for such services.  As a pub​lic corporation organized under sections 11-50-310 through –324 of the Code of Alabama, The Utilities Board of the City of Foley may sell electricity at whole​sale rates to a customer of the public corporation, which will resell the electric​ity to its customers.

I hope this sufficiently answers your question.  If this Office can be of further assistance, please do not hesitate to contact Olivia Martin of my staff.
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BILL PRYOR







Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division

BP/CJS/OM

62421v1/32281

#62421 v1 - THORINGTON, Robert D. 2.02  Bulk Power Sales by Public Corporation

