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Honorable Albert Lipscomb

Member, Alabama State Senate

Post Office Box 209

Magnolia Springs, Alabama 36555

Roads, Highways and Bridges ‑‑ Right-of-Way ‑‑ Political Signs ‑‑ Trespass ‑‑ Baldwin County

It is illegal to place political signs on federal highways, interstates, and state highways, all of which are controlled by the State.  

The county commissions in the State may promulgate rules and regulations prohibiting the placement of political signs on the rights-of-way of county roads.

Municipalities may enact ordinances that regulate and/or prohibit the placement of political signs on municipal streets or other public places.

The prohibition against placing political signs on a right-of-way extends to the placement of these signs anywhere within the bounds of the right-of-way.

Anyone placing a political sign on public property may be charged with and prosecuted for violations of the criminal littering statute.

To the extent that signs are so large that that they are likely to injure a person or vehicle that might strike them, section 32-5A-60 of the Code of Alabama would prevent their placement on a state highway, a county road, or a municipal street.

If a county has enacted a rule or regulation prohibiting the placement of political signs on the rights-of-way of county roads, violators of those rules and/or regulations may be prosecuted pursuant to section 23-5-14 of the Code.

If a municipality enacts an ordinance regulating or prohibiting the placement of political signs along city streets or in other public places under the control and jurisdiction of the municipal authorities, it may impose a penalty for violations that comports with the penalties permitted under section 11-45-9 of the Code.

A person could be prosecuted for trespassing if he or she knowingly and unlawfully enters another’s property to place an unauthorized sign on their property.

A person could be prosecuted for trespassing if he or she knowingly and unlawfully enters another’s property to remove a political sign.

Dear Senator Lipscomb:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


Is it lawful to place political signs on the public rights-of-way of interstates, U.S. highways, and state, county, or city roads?

FACTS AND ANALYSIS


State law provides that “[s]igns, markers and advertising on the rights-of-way of state controlled highways are prohibited except those official signs or markers placed thereon by the State Department of Transportation or under its authority.”  ALA. CODE § 23-1-6 (2000).  It is, pursuant to this statute, illegal to place political signs on federal highways, interstates, and state highways, all of which are controlled by the State.  


County commissions are given the following authority to regulate county roads:


The county commissions of the several counties of this state have general superintendence of the public roads, bridges and ferries within their respective coun​ties so as to render travel over the same as safe and convenient as practicable.  To this end, they have leg​islative and executive powers, except as limited in this chapter.  They may establish, promulgate and enforce rules and regulations, make and enter into such con​tracts as may be necessary or as may be deemed neces​sary or advisable by such commissions to build, con​struct, make, improve and maintain a good system of public roads, bridges and ferries in their respective counties, and regulate the use thereof. . . .

ALA. CODE § 23-1-80 (2000).  This Office has previously considered this question and construed this statute and concluded that:


This section confers both legislative and execu​tive powers on the county commission in the matter of county roads and the commission is given specific authority to “establish, promulgate and enforce rules and regulations . . . to maintain a good system of public roads . . .” in the county.  It is the opinion of this of​fice that this power is broad enough to permit the county commission to prohibit the placement of various forms of political advertisement such as signs, posters and handbills along the right-of-way of county roads.

Opinion to Honorable Sid Holcomb, President, DeKalb County Commission, dated August 11, 1988, A.G. No. 88-00415.  It remains the opinion of this Of​fice that the county commissions in the State have the authority to promulgate rules and regulations prohibiting the placement of political signs on the rights-of-way of county roads.



Section 220 of Article XII of the Constitution of Alabama provides as follows:


No person, firm, association, or corporation shall be authorized or permitted to use the streets, avenues, alleys, or public places of any city, town, or village for the construction or operation of any public utility or private enterprise, without first obtaining the consent of the proper authorities of such city, town, or village. 
ALA. CONST. art. XII, § 220.  A political campaign, though not a business, is a private enterprise.  Accordingly, just as a business enterprise could not use streets, avenues, alleys, or public places of any city, town, or village for adver​tising, it is the opinion of this Office that the Constitution precludes a political campaign’s use of a municipality’s streets or public places, which would include its rights-of-way, without first obtaining the permission of the municipality to do so.


A municipality is further authorized to regulate the placement of some political signs pursuant to section 11-45-1 of the Code, which authorizes them to adopt ordi​nances “not inconsistent with the laws of the state to carry into effect or dis​charge the powers and duties conferred by the applicable provisions of this title and any other applicable provisions of law and to provide for the safety, pre​serve the health, promote the prosperity and improve the morals, order, comfort and convenience of the inhabitants of the municipality, and may enforce obedi​ence to such ordinances.”  ALA. CODE § 11-45-1 (1989).  To the extent that political signs are so large that they obstruct the view of drivers, that they pose a danger to vehicles or passengers if struck, or that they, in some other way, pose a danger to the public, a municipality may regulate their placement.

CONCLUSION


It is illegal to place political signs on federal highways, interstates, and state highways, all of which are controlled by the State.  


The county commissions in the State may promulgate rules and regula​tions prohibiting the placement of political signs on the rights-of-way of county roads.


Municipalities may enact ordinances that regulate and/or prohibit the placement of political signs on municipal streets or other public places.

QUESTION TWO


Would the right-of-way include trees, objects, signs, support structures for signs, fences on the rights-of-way, as well as utility poles, et cetera?

FACTS, ANALYSIS, AND CONCLUSION


Section 32-5A-330 defines a right-of-way as “[t]he entire width between and immediately adjacent to the boundary lines of any public road, street, high​way, interstate, or other publicly maintained way when any part is open to the use of the public for purposes of motor vehicle travel.”  ALA. CODE § 32-5A-330 (Supp. 2001).  The public right-of-way includes all of the realty purchased for purposes of establishing the public highway.  ALA. CODE § 23-1-45 (2000).  The prohibition against placing political signs on a right-of-way, therefore, ex​tends to the placement of these signs anywhere within the bounds of the right-of-way.

QUESTION THREE


Are there any provisions for fees or fines to be assessed to the offender(s)?

FACTS AND ANALYSIS


Alabama’s criminal littering statute provides that:


(a)  A person commits the crime of criminal lit​tering if he:

     (1)  Knowingly deposits in any manner litter on any public or pri​vate property . . . having no permis​sion to do so.

     (2)  Negligently deposits in any manner glass or other dangerously pointed or edged objects on or adja​cent to water to which the public has lawful access for bathing, swimming or fishing, or on or upon a public highway, or within the right of way thereof.

* * *


(b)  “Litter” means rubbish, refuse, waste mate​rial, garbage, dead animals or fowl, offal, paper, glass, cans, bottles, trash, scrap metal, debris or any foreign substance of whatever kind and description, and whether or not it is of value.


(c)  Criminal littering is a Class C misdemeanor; however, the minimum fine shall be $100.00. . . .

ALA. CODE § 13A-7-29 (1994) (emphasis added).  This statute forms a basis for prosecutions for the placement of political signs on any public property in Alabama.


Section 32-5A-60 provides:


(a)  No person shall . . . deposit upon any high​way, road or street or public right-of-way . . . any . . . substance likely to injure any person . . . or vehicle upon such highway.

* * *


(g)  . . . any person violating the provisions of this section shall be guilty of a Class C misdemeanor and upon conviction shall be fined not more than $500.00, pursuant to Section 13A-7-29, the criminal littering statute.

ALA. CODE § 32-5A-60 (1999).  To the extent that signs are so large that they are likely to injure a person or vehicle that might strike them, section 32-5A-60 would prevent their placement on a state highway, a county road, or a municipal street.


Violations of any county rule or regulation that might be enacted could also be prosecuted pursuant to section 23-5-14 of the Code, which provides:


It shall be unlawful for any person, firm or cor​poration to violate any rule, regulation or law which has heretofore been adopted or promulgated or which may hereafter be adopted or promulgated by the county commission of any county, under the authority con​ferred by law, relating to the use, control, care, opera​tion or maintenance of the public roads, bridges or fer​ries of said county; and any person, firm or corporation violating the same shall be deemed guilty of a misde​meanor and, upon conviction, shall be fined not more than $500.00 and may also be sentenced to hard labor for the county for not more than six months.   Each violation shall constitute a separate offense. 
 

ALA. CODE § 23-5-14 (2000).


Should a municipality enact an ordinance regulating or prohibiting the placement of political signs along city streets or in other public places under the control and jurisdiction of the municipal authorities, it may impose a penalty for violations that comports with the penalties permitted under section 11-45-9, which provides:


(a)  Municipal ordinances may provide penalties of fines, imprisonment, hard labor or one or more of such penalties for violation of ordinances. 


(b) No fine shall exceed $500.00, and no sen​tence of imprisonment or hard labor shall exceed six months except, when in the enforcement of the penal​ties prescribed in section 32-5A-191, such fine shall not exceed $5,000.00 and such sentence of imprison​ment or hard labor shall not exceed one year. 

ALA. CODE § 11-45-9 (1989).

CONCLUSION


Anyone placing a political sign on public property may be charged with and prosecuted for violations of the criminal littering statute.


If a county has enacted a rule or regulation prohibiting the placement of political signs on the rights-of-way of county roads, violators of those rules and/or regulations may be prosecuted pursuant to section 23-5-14 of the Code of Alabama.

If a municipality enacts an ordinance regulating or prohibiting the place​ment of political signs along city streets or in other public places under the control and jurisdiction of the municipal authorities, it may impose a penalty for violations that comports with the penalties permitted under section 11-45-9.

QUESTIONS FOUR & FIVE


Would it be safe to assume it to be also illegal for anyone to place a political sign(s) on any private property without the expressed permission of the pri​vate property owner(s)?

If so, would the same trespassing laws prevent anyone else from simply entering that private property to remove an illegally placed political sign(s) without the expressed permission of the private property owner?

FACTS AND ANALYSIS


In Alabama, it is a crime, in certain circumstances, to enter upon the property of another.  A person commits criminal trespass in the second degree if he or she “knowingly enters or remains unlawfully in a building or upon real property which is fenced or enclosed in a manner designed to exclude intrud​ers.” ALA. CODE § 13A-7-3(a) (1994).  Criminal trespass in the second degree is a Class C misdemeanor. ALA. CODE § 13A-7-3(b) (1994).



A person commits criminal trespass in the third degree if he or she “knowingly enters or remains unlawfully in or upon premises.” ALA. CODE § 13A-7-4(a) (1994).  Criminal trespass in the third degree is a violation. ALA. CODE § 13A-7-4(b) (1994).



The word “premises,” as used in section 13A-7-4 of the Code, is defined in section 13A-7-1(1) as “[s]uch term includes any ‘building,’ as herein defined, and any real property.”  ALA. CODE § 13A-7-1(1) (1994).


Just as a person could be prosecuted for trespassing on another’s property to place an unauthorized sign on his or her property, a person could also be prosecuted for trespassing if he or she entered another’s property to remove a political sign.  No distinction is made between whether the sign was lawfully placed on the property in the first place.

CONCLUSION


A person could be prosecuted for trespassing if he or she knowingly and unlawfully enters another’s property to place an unauthorized sign on their property.


 A person could be prosecuted for trespassing if he or she knowingly and unlawfully enters another’s property to remove a political sign.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General
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