January 24, 2002


Honorable George E. Jones, III

Bibb County Attorney

Post Office Box 9

Selma, Alabama 36702-0009

Counties - County Commissions -Competitive Bid Law - Public Works Law - Quantum Meruit

Because the project was divided and bids were not solicited for the additional work, the Bibb County Commission is prohibited by the Public Works Law from paying for an invoice in the amount of $22,844.75 for unapproved work performed on a building by the contractor, which is in addition to the original project price of $42,313.60. The procedure for filing a claim or demand is found in section 11-12-1, et seq., of the Code of Alabama.

The Public Works Law prohibits applying the principle of quantum meruit for the recovery of work and labor done or materials furnished under any contract let in violation of competitive bidding requirements as prescribed by law.

Under Act No. 91-461, there is no authority for the Bibb County Commission to provide the Bibb County Engineer an office at any site other than the county seat.

Dear Mr. Jones:


This opinion of the Attorney General is issued in response to your request on behalf of the Bibb County Commission.

QUESTION I

Does the Public Works Law prohibit the Bibb County Commission from approving and paying a con​tractor's invoice for additional work that is over and above the original price of the project?

FACTS, LAW, AND ANALYSIS

You state that the Bibb County Commission employed a contractor to renovate and improve a building purchased by the commission located within the City of Brent.  The building is located adjacent to the county shop and was purchased for the purpose of centralizing the operations of the county engineer.  Three bids or quotes were obtained, and the lowest bid in the amount of $42,313.60 was accepted.  After the renovations were completed, the contractor performed additional work in the amount of $22,844.75.  It is represented that the commission did not formally authorize the additional work nor were bids solicited or accepted.  Moreover, no written contract for the additional work was executed.  The contractor contends that he is entitled to both the original project price and the price of the additional work, which totals $65,158.35. 

You proffer that the decision to purchase the building, as well as the deci​sion to hire the contractor to perform the renovations, was made in November 2000 prior to the investiture of the current commission. You further state that the decision(s) to authorize the additional work were made by the incumbent commission chairman and county engineer after November 2000.  None of the additional requests were made in writing.  On September 11, 2001, the Bibb County Commission voted to pay the contractor's original project price but has not taken a formal vote with respect to the additional work. 

The Public Works Law is codified at section 39-1-1, et seq., of the Code of Alabama. The law at section 39-2-1(1) defines, in part, "Awarding Authority" as "[a]ny governmental board, commission, agency, body, authority, instrumen​tality, department, or subdivision of the state, its counties and municipali​ties. . . ."  ALA. CODE § 39-2-1(1) (Supp. 2001).  The Public Works Law controls the bid process when the project costs for an awarding authority exceeds $50,000 and is for work, repairs, renovation, etc., specified in the law.  Section 39-2-1(5) defines "Public Works" as:

The construction, repair, renovation, or mainte​nance of public buildings, structures . . . as well as any other improvement to be constructed, repaired, reno​vated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.

ALA.CODE § 39-2-1(5) (Supp. 2001).

Section 39-2-2 of the Code of Alabama specifies certain requirements for implementing the bidding process and provides, in part, that:

(a) Before entering into any contract for a public works involving an amount in excess of fifty thousand dollars ($50,000), the awarding authority shall adver​tise for sealed bids. . . .  No public work as defined in this chapter involving a sum in excess of fifty thousand dollars ($50,000) shall be split into parts involving sums of fifty thousand dollars ($50,000) or less for the purpose of evading the requirements of this section.

(b) An awarding authority may let contracts for public works involving fifty thousand dollars ($50,000) or less with or without advertising or sealed bids.

(c) All contracts for public works entered into in violation of this title shall be null, void, and violative of public policy. . . .

ALA.CODE § 39-2-2 (Supp. 2001).

Section 39-5-6 of the Code provides that:

The provisions of this title are mandatory, and shall be construed to require strict competitive bidding on contracts for public works. The courts shall not in​voke or apply any principle of quantum meruit, estop​pel, or any other legal or equitable principle which would allow recovery for work and labor done or mate​rials furnished under any contract let in violation of competitive bidding requirements as prescribed by law.

ALA.CODE § 39-5-6 (Supp. 2001).


The additional renovation work increased the amount demanded by the contractor to an amount in excess of $50,000.  The Public Works Law specifies that work may not be divided into parts for the purpose of avoiding the law. Neither the chairman and/or the county engineer may act independently or to​gether to approve additional contract work.  There is no evidence to suggest that the need for additional work was brought before the county commission and ap​proved prior to the work being performed.  Ballentine's Law Dictionary de​fines "quantum meruit" as "[a]s much as it is worth. . . ." Ballentine's Law Dictionary 1036 (1969).  The theory of quantum meruit may not be used as a basis for paying the contractor for the additional work.


There is a procedure for filing a claim against a county found in section 11-12-1, et seq., of the Code of Alabama.

CONCLUSION

Because the project was divided and bids were not solicited for the addi​tional work, the Bibb County Commission was prohibited by the Public Works Law from paying an invoice in the amount of $22,844.75 for unapproved work performed on the building by the contractor, which was in addition to the origi​nal project price of $42,313.60.  The Public Works Law prohibits the principal of quantum meruit for the recovery of work and labor done or materials fur​nished under any contract let in violation of competitive bidding requirements as prescribed by law.  The procedure for filing a claim or demand is found in section 11-12-1, et seq., of the Code of Alabama.

QUESTION II

Does Act No. 91-461 permit the Bibb County En​gineer to maintain an office at the newly renovated building located next to the county shop in the City of Brent, which is not the county seat?

FACTS, LAW, AND ANALYSIS


Act No. 91-461 is a local law applicable to Bibb County that created and established the Office of the Bibb County Engineer and established a unit sys​tem to govern the construction and maintenance of public roads in the county.  Section 9 of the act provides that "[t]he county commission shall furnish the county engineer with an office at the courthouse, or elsewhere, at the county seat and all necessary office supplies and shall furnish him with necessary transportation in connection with his duties under this act."  1991 Ala. Acts No. 91-461, 833, 835.  The language of the act is clear and requires that the county engineer's office must be at the county seat but not necessarily at the court​house.  When the words of a statute are plain, there is no room for construction and, if the language is clear, it is conclusive.  Hodgson v. Mauldin, 344 F. Supp. 302, aff’d Brennan v. Mauldin, 478 F. 2d 702, reh’g denied 480 F.2d 924; Ala​bama Indus. Bank v. State Ex rel Avinger, 286 Ala. 59, 237 So. 2d 108.

CONCLUSION


Act No. 91-461 provides that the county commission shall furnish the county engineer an office at the county seat either at the courthouse or else​where.  There is no authority for the county commission to provide the county engineer an office at any site other than the county seat.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.

Sincerely;

BILL PRYOR

Attorney General

By

CAROL JEAN SMITH

Chief, Opinion Division
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