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Honorable David V. deGruy, President


Greater Mobile-Washington County Mental


   Health-Mental Retardation Board, Inc.


2400 Gordon Smith Drive


Mobile, Alabama  36617





Land Sales Act – Real Property - Mobile County





The Greater Mobile-Washington County Mental Health-Mental Retardation Board, Inc., may transfer property to the Mobile Mental Health Center with the requirement that it be sold and the proceeds used to pay down the debt on its acquisition of BayPointe Hospital, as long as the property is transferred for fair and adequate consideration.  





The Board may also sell the property by private negotiated sale without becoming subject to the competitive bid laws.





Dear Mr. deGruy:





	This opinion of the Attorney General is issued in response to your request on behalf of the Greater Mobile-Washington County Mental Health-Mental Retardation Board, Inc.








QUESTION





	Do the provisions of article 3 of title 9 (sections 9-15-70 through -82 of the Code of Alabama), relating to the transfer of real estate, apply to the Greater Mobile-Washington County Mental Health-Mental Retardation Board?








FACTS AND ANALYSIS





	The Greater Mobile-Washington County Mental Health-Mental Re�tardation Board, Inc. (“Board”), is an Alabama public corporation organ�ized pursuant to section 22-51-2 of the Code of Alabama.  ALA. CODE § 22-51-2 (1997).  The Mobile Mental Health Center (“MMHC”) is a pri�vate, nonprofit corporation.





	The Board was organized by application to and appointments made by the City of Mobile and Mobile and Washington Counties.  The city and two counties have full authority to appoint all members of the Board of Directors.  All amendments to its Certificate of Incorporation must be ap�proved by the same three governmental entities.





	More than five years ago, the Board bought real estate from the MMHC for $200,000 with funds from the Board’s 1991 bond issue.  The Board is the recipient of cigarette tax revenues from local legislation, and the bond debt service is paid from these revenues.  1987 Ala. Acts No. 87-558, 868.  That property was leased back to the MMHC, which then sub�leased it to an organization known as Survivors of Mental Illness (“SOMI”), a self-help consumer organization for the mentally ill.  SOMI has received operational funds from both the Board and the MMHC.





	SOMI has recently vacated the property.  The Board, having no ad�ditional need of it, has determined to:





transfer the property to the MMHC with the requirement that it be sold and the net proceeds be used to pay down the MMHC debt on its acquisition of the old Charter Hospital (now called BayPointe) and primar�ily used to provide child and adolescent resi�dential services; or





sell the property by private negotiated sale and transfer the net proceeds to the MMHC for the specific purpose of paying down its debt on BayPointe.





	The Board has been advised that, in 1995, article 3 was added to ti�tle 9 of the Code of Alabama.  1995 Ala. Acts No. 95-280, 507.  This law generally provides for the sale or lease of real estate by Alabama agencies and corporations by competitive advertised public auction or sealed bids.





	The pertinent portions of the Land Sale and Lease Act are as fol�lows:





	This article applies to all real property and interests therein owned by the State of Alabama and the departments, boards, bureaus, commis�sions, institutions, corporations, and agencies of the state with the exception of those sales, trans�fers, and reversions set out in Section 9-15-82.  As used in this article, real property shall include land, lots, and all things and interests, including leasehold interests, pertaining thereto, and all other things annexed or attached to the land which would pass to a vendee by conveyance of the land or lot, including mineral and gas and oil interests.  The state has the right to reserve all or any part of the mineral, oil, or gas interests and also the right of ingress and egress thereto.





ALA. CODE § 9-15-70 (1997).





	All sales and leases made by, or on behalf of, the State of Alabama, or any department, board, bureau, commission, institution, corpora�tion, or agency, of real property or any interest therein owned by the State of Alabama having an appraisal value of more than ten thousand dollars ($10,000) shall be made by free and open com�petitive advertised public auction or advertised sealed bids to the highest bidder.





ALA. CODE § 9-15-71 (1997).





[N]othing herein contained shall be construed to apply in any manner to the sale or lease of any real property or interest therein owned in whole or in part by any county or municipal government or any of their respective boards, agencies, de�partments, corporations or instrumentalities including corporations and/or boards in regard to which any county or municipal governing body is a determining or appointing authority. . . .





ALA. CODE § 9-15-82 (1997).





	This Office has previously opined that the language in section 9-15-82 of the Code of Alabama excludes the sale or lease of real property or any interest therein owned in whole or in part by any county or municipal government from the competitive bid law requirement.  Opinion of the Attorney General to the Honorable Steven F. Schmitt, City Attorney, Tal�lassee, dated March 22, 1999, A.G. No. 99-00150.  It is the opinion of this Office that the language in section 9-15-82 of the Code exempts municipal or county governing bodies and any of their respective boards, agencies, departments, corporations, or instrumentalities, including corporations and/or boards in regard to which any county or municipal governing body is a determining or appointing authority, from the provisions of section 9-15-70.





	Nevertheless, the Board must receive fair and adequate considera�tion for the real property sold or leased by it.  See Opinion of the Attor�ney General to the Honorable Stanley E. Munsey, Attorney, Colbert County Board of Education, dated April 10, 2000, A.G. No. 2000-122.  The fair and adequate consideration required may be monetary or in the form of benefits to the Board.  Opinion of the Attorney General to W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085.  An example of a nonmonetary benefit that would be fair and adequate consideration might be the desig�nation of the building and provision of equipment for an assisted living facility for the mentally ill or mentally retarded.  Any nonmonetary bene�fit should relate to mental health and mental retardation purposes, and the Board should determine the value of any nonmonetary benefits. Id.








CONCLUSION





	The Board may transfer property to the MMHC with the requirement that it be sold and the proceeds used to pay down the debt on its acquisi�tion of BayPointe Hospital, as long as the property is transferred for fair and adequate consideration.  The Board may also sell the property by pri�vate negotiated sale without becoming subject to the competitive bid laws.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Griffin of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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