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Honorable Mac Holcomb

Sheriff

Marshall County Sheriff's Office

Post Office Box 107

Guntersville, Alabama  35976

Sheriffs - Community Corrections Centers - Liabilities - Work Release - Marshall County

The question of an individual’s potential liability while performing public duty defies a specific answer because of possible permutations of facts, causes of action, forums, and potential defenses.  Immunities have been developed over the millennia to protect state officials that act responsibly.  A state official acting with care should not fear to act because of the possibility of potential litigation.

Dear Sheriff Holcomb:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


Currently, there is a Marshall County Community Corrections Program that is operating in Marshall County, Alabama.  This program is operated by a civilian director, as well as all civilian employees.  The program consists of both work release and electronic home monitor​ing.  The program’s profits pay the sala​ries of the employees; however, the Marshall County Commission funds the program.  There are no certified or sworn officers involved in the pro​gram at all.  The work release building is located in a separate city from the Marshall County jail and sheriff’s department.  The program does have a board of directors who make rec​ommendations on the operations of the program.  The board of directors consists of several elected officials, which include the district attorney, judges, sher​iff and other members actively involved in the county.  Since the law specifies the sheriff is responsible for all county prisoners, does this civilian-operated program hold any liability for the Sheriff of Marshall County, as well as the Marshall County Sheriff’s Department?  Because the Sheriff of Marshall County is a member of the Community Corrections Board of Directors, does this make him liable for the inmates, or if the sheriff is not on the board of directors, does this relieve him of any liability?  Specifically who is liable for the care, custody, and control of the inmate community program?

FACTS AND ANALYSIS


Marshall County has implemented a Community Punishment in Cor​rec​tions Program pursuant to section 15-18-170, et seq., of the Code of Alabama.  ALA. CODE §§ 15-18-170 to 15-18-185 (1995).  A public cor​poration has been organized pursuant to section 15-18-179 of the Code of Alabama with a board, as you relate, that includes the district attorney, judges, sheriff, and other mem​bers actively involved in the county.  Your question relates that the Marshall County Community Corrections Pro​gram has expended funds pursuant to sec​tion 15-18-180 of the Code of Alabama for the establishment of a work release building that is in a sepa​rate city from the Marshall County jail and sheriff’s department.  You further relate in your question that “no certified or sworn offi​cers [are] involved in the program at all.”  Presumably, you mean that the Mar​shall County Community Corrections Program does not utilize the services of yourself or any sheriff’s deputy of Marshall County.  Your question asks this Office about the potential liability of yourself and the Marshall County Sheriff’s Department under such an arrangement.  You relate in your question that the sheriff “is responsible for all county prisoners.”  Section 11-14-21 of the Code of Alabama, however, would indicate that the sheriff is responsible for opera​tion of the county jail.


Because your question relates to the liability of yourself or the Sheriff’s Department of Marshall County, it must be pointed out that there are so many possible permutations of facts assumed and unassumed in your question that it defies a comprehensive answer.  First would be the issue of whether your potential liability is being explored by a plaintiff in a state or federal forum.  Another possible source of permutations is whether the potential plaintiff is pursuing state causes of action or federal causes of action based upon a multi​tude of possible fact scenarios.  The next issue would be which of the various types of immunities should be asserted.  These immunities include article 14 of the Constitution of Ala​bama immunity, state discretionary immunity, Amend​ment 11 of the United States Constitution immunity, federal qualified immunity, section 6-5-338 of the Code of Alabama immunity, and immunity predicated upon section 15-18-183 of the Alabama Community Punishment and Correc​tions Act of 1991.


Another variable in any potential lawsuit against you would be whether you were sued in your official capacity, in your individual capacity, or in your capacity as a board member of the Marshall County Community Corrections Program.


Another possible defense that counsel would raise if you were sued in your official capacity as sheriff, or in your individual capacity, is that pursuant to section 15-18-175(d)(1) of the Code of Alabama, wherein the courts are sen​tencing the eligible offenders under the Act “directly to any appropriate com​munity-based alternative provided.”  ALA. CODE § 15-18-175 (1995).  Thus, the issue could be raised that inmates sentenced to the Community Corrections Program are not in your custody as Sheriff of Marshall County.


Because your question concerning liability defies any answer with speci​ficity, it is useful to inform you in general about immunities of which you could potentially avail yourself in court actions against you.  If you are sued officially as a state officer in state court, with a state cause of action, you can potentially avail yourself of immunity provided for in article 14 of the Constitution of Ala​bama.  If you were sued individually in state court, for a state cause of action, you can potentially avail yourself of what is known as state discretionary immu​nity, which has been defined by the case law of Alabama, and possibly to that immunity provided to law enforcement officers pursuant to section 6-5-338 of the Code of Ala​bama.  In a situation directly dealing with the Alabama Com​munity Pun​ishment and Corrections Act of 1991, you would be able to claim those limitations of liability found in section 15-18-183 of the Code of Ala​bama.


If a federal cause of action is asserted against you in federal court as a state officer in your official capacity, you could potentially avail yourself of the immunity found in the Eleventh Amendment to the Con​stitution of the United States.  If you are sued for a federal cause of action in federal court, you can potentially avail yourself of immunity under the federal doctrine of qualified immunity.  If you are sued for a state cause of action in federal court pursuant to pendant jurisdiction, you can avail yourself of state immunities as defined by the laws of the State of Alabama, which have previously been described.  If you are sued in state court for a federal civil rights violation, pursuant to Howlett v. Rose, 496 U.S. 356 (1990), the appropriate immunity of which you might poten​tially avail yourself is federal qualified immunity.


It is commendable that any state official is concerned about poten​tial liability arising from the performance of his duties.  You might want to consider meeting with the Marshall County risk management advisor to learn how to lessen your own individual and official liability exposure.  The immunities that have been described above have developed since the beginning of English com​mon law.  They were developed so that public officials could perform their duties without constantly being burdened by frivolous lawsuits.  Immunities can be overcome, however, when officials violate clearly established constitutional rights, act outside the line and scope of their authority, abuse their discretion, act maliciously, or in other legally defined circumstances.

CONCLUSION


The question of an individual’s potential liability while performing public duty defies a specific answer because of possible permutations of facts, causes of action, forums, and potential defenses.  Immunities have been developed to protect state officials that act responsibly.  A state official acting with care should not fear to act because of the possibility of potential litigation.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Jeffery H. Long of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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